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ART. I1.—BIOGRAPHICAL SKETCH OF PETER §S. DU 
PONCEAU. 


(‘A public discourse in commemoration of Péter S. Du Ponceau, LL. D., late 
President of the American Philosophical Society, delivered before the society 
pursuant to appointment on the 25th of October, 1844. By Robley Dungli- 
son, M. D., one of the secretaries.”’} 


Ir has been a custom with the American Philosophical So- 
ciety, on the death of its highest officer, to appoint one of its 
members to deliver a public discourse, with the view of doing 
honour to his memory, and of holding up, as an example to 
others, the eminent intellectual and moral qualities, and the 
honourable course that led to the attainment of such a dis- 
tinction. 

Five discourses have thus far been pronounced ; the first on 
Franklin, who may justly be regarded as the founder of the 
society, by the Rev. Dr. Smith; the second on Rittenhouse, 
by Dr. Rush; the third on Wistar, by chief justice Tilghman ; 
and the fourth on Tilghman, by the lamented subject of this 
memoir. Jefferson, who lived for many years after he had re- 

VOL. V. 1 





eS SS 


* 





~ 


2 COMMEMORATIVE DISCOURSE. 





signed the presidency of the society, received the accustomed 
tribute at the hands of Mr. Nicholas Biddle. To one only of 
the deceased presidents no such tribute was permitted—to 
Patterson, who modestly urged, as a last solemn request, that 
he might be an exception; and his request was reluctantly 
complied with. 

If ever there be an occasion in which self should be disre- 
garded by an orator, it is when appointed, by an institution 
like this, to commemorate the deeds of a distinguished and 
deceased member. The whole object of his appointment is to 
illustrate another. Can this be more satisfactorily accom- 
plished, in the present instance, than by a brief record of the 
eventful history of a long life spent in eminent usefulness ? 
Fortunately for the biographer, his venerable friend, in a series 
of reminiscences, written partly to a friend now absent,' but 
chiefly to a near relative,? had himself depicted his early his- 
tory, in the felicitous manner so characteristic of him. Much 
labour of research has hence been spared; and in the details of 
his youth little more has been necessary than to select and 
arrange materials, thus happily presented by him who was the 
best voucher for their authenticity. 


Mr. Du Ponceau was born on the third day of June, 1760, 
at the town of St. Martins, in the Isle of Ré, on the western 
coast of France, where his father held a military command. 
All his recollections of his studies, prior to six years of age, 
were his having learned, almost entirely by heart, a Latin and 
French vocabulary, which he found of great use in the sequel. 
At that age he was put to an excellent grammar school, and 
was instructed at home by private teachers. His fondness for 
language began, at this early period, to develope itself. He 
met one day, accidentally, with an English grammar, at a 
neighbour’s house. 

“ Childlike,” he says, “I was delighted with the letters K 
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and W, which my eyes had not been accustomed to see. I 
took the book home, and began to study the English language. 
My progress was rapid. There were English and Irish fami- 
lies in the town; and the Irish regiment of Clare, and after- 
wards that of Walsh, were quartered there. I had a good ear 
and flexible organs. I soon spoke good English, and became 
a perfect <nglomane. I devoured Milton, Thomson, Young, 
Pope, Shakspeare, and so neglected the French poets, that I 
must acknowledge, to this day (1837), 1 have read but few of 
the tragedies of Corneille, Racine, and Voltaire. The English 
haut gout had spoiled me from them. I also wrote English 
correctly. I have English verses (bad enough to be sure), but 
which were addressed to me from Rochelle by a young Eng- 
lishman, when I was but twelve years of age. I learned a 
great deal of English poetry by heart, much of which I retain 





to this day.” 

About this time he acquired italian in the same manner, 
from the officers of an Italian regiment quartered in the town, 

Until the age of thirteen, he was at home, without any regu- 
lar instruction, reading a great deal without choice, and doing 
what he pleased. His father had always intended him for the 
military profession. As he appeared fond of study, he thought 
he would make a good military engineer; and as there was at 
the time, on the island, a large body of recruits, who were 
drilled there for the service, and afterwards draughted into 
regiments for the French colonies; and amongst these, many 
young men who had received an excellent education, and were 
skilled in various branches of knowledge,—the best informed 
amongst the recruits made offers to his father, who had a com- 
mand over them, to instruct his children in consideration of 
some relaxation from military discipline. These offers were 
accepted, and young Du Ponceau was taught—superficially, as 
a matter of course—mathematics in its various branches, geo- 
graphy, history, military fortifications, &c. Of these, history 
and geography were alone to his taste, but they were not 
what he preferred. 
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His father soon saw, however, that he must abandon the 
project of a military life for his son, and especially that of en- 
gineering, which the youth’s shortness of sight did not permit 
him to follow ; but he abandoned it with regret. His mother 
was very desirous that he should be educated for the priest- 
hood, but the proposition met with no favour from his father. 
It was at length determined that he should receive a collegiate 
education, and that circumstances should afterwards decide as 
to what precise use it should be applied. He was accord- 
ingly, in the autumn of 1773, sent to a college of Benedictine 
monks at St. Jean Angely. He had so profited by his studies 
at home, that he was immediately placed in the class of phi- 
losophy, and when the theses were publicly defended, at the 
end of the scholastic year, he obtained all the premiums, 
Here he continued his English studies, and was never without 
an English classic in his pocket, so that he received the sobri- 
guet of ?.@nglois. In this college he staid but eighteen 
months, when he returned to the Isle de Ré, just entering 
his sixteenth year. He found the family in deep afiliction on 
account of the recent death of his father. 

His mother now urged him strongly to embrace the sacred 
calling; and in the then distressed condition of the family 
there seemed to be no alternative; but his inclination, as his 
mother knew well, had been always opposed to it. The fa- 
mily were, however, all in favour of it; and althongh he 
resisted for a long time, owing to his having imbibed in the 
Isle de Ré (the population of which was half protestant) the 
principles of the reformation, he was ultimately compelled to 
submit; “took the tonsure,’’—to use his own language—and 
became monsieur l’abbé. 

The bishop of Rochelle was a friend of the family. He 
was a nobleman of the ancient house of Crussol, had much in- 
fluence at court, and many benefices in his gift: he sent the 
young abbé as a régent to his episcopal college at Bressiure, 
in Poitou, where, at the age of fifteen, he had a class of scho- 


lars whom he instructed in the rudiments of the Latin lan- 
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guage; but the other regents, Who were men twenty-four or 
twenty-five years of age and miserable pedants, were jealous 
of him, because, owing to his being of a good family and pa- 
tronized by the bishop, he was treated by the principal with 
greater respect than they. They called him gentilhomme 
bas Breton ; excited the boys to pelt him with apples, and 
annoyed him in every way they could; until, at length, life 
became intolerable, and finding that the principal, although 
willing and well disposed, could not effectually check the pro- 
ceedings of those who were determined to get rid of him, he 
finally resolved to satisfy them by quitting the place, and to 
throw himself upon the wide world. “ For the sake of truth,’ 
he says, “I must add, that I was also induced to this step by 
my religious scruples; and, to be perfectly candid, by a rest- 
less disposition, and a spirit of adventure, which made me see 
every thing in bright colours before me.” 

On Christmas day, 1775, leaving all his luggage behind, he 
sallied forth at daybreak, with the “ Paradise Lost’ in one 
pocket, and a clean shirt in the other, on his way to the great 
capital, where he arrived in the beginning of January, with 
the firm resolution of depending, from that moment, on his 
own exertions alone for subsistence, and for whatever fortune 
might await him. “ Behold me now in Paris,” he exclaims, 
“at the age of fifteen, with a light heart, and a still lighter 
purse. But I was full of hope, I had buoyant spirits, and saw 
every thing couleur de rose !”’ 

Less than two years before, his father had died at Versailles, 
where he was soliciting a place of lieutenant-governor, which 
had been promised him, and which, when he died, he was on 
the point of obtaining. Young Du Ponceau went thither, 
where he was very well received by his father’s acquaintances. 
Among these was the baron de Montmorency, who was then 
governor of the province in which the Isle de Ré is situate, 
and who knew all his family. By the baron he was treated 
very kindly, although he did not approve of his absconding. 
He was desirous of obtaining a clerkship in one of the depart- 
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ments, and might have succeéded, but for his impatience and 
utter ignorance of the world. He wrote what he himself 
terms “a most foolish letter’? to monsieur de Sartine, the se- 
cretary of the navy, complaining, in no measured terms, of 
the delay of his appointment, and throwing the fault upon his 
secretary, who was highly incensed, so that instead of the 
place he expected he received a threat of the bastile. 

Disappointed, he left Versailles, and returned to Paris, well 
provided with letters from his father’s friends. Here he found 
himself as independent as he desired to be. He earned his 
living principally by translating English works, at so much a 
sheet, for professed translators, who made a profit out of his 
labours. He also translated commercial letters for men of 
business, and gave lessons in the English*and French lan- 
guages. Among those to whom he was introduced was the 
count de Genlis, the husband of the well-known authoress. 
The count had been at the Isle de Ré, and knew his family. 
He received him like a true courtier. He was the intimate 
friend of the duke of Orleans, and resided in his palace. One 
day he told Mr. Du Ponceau that the prince wished to have 
an English and French vocabulary of the words and phrases 
relating to the chase, with dialogues, &c. The subjet was 
new to him, “ but what,”’ says he “ will not necessity and in- 
dustry do? I undertook,and with great labour produced the 
work, which the prince was :» much pleased with, that I had 
the pleasure to see my manuscript in his library elegantly 
bound in red morocco, with gilt edges. I had been promised 
a handsome reward ; but when, afterwards, I modestly hinted 
to M. de Genlis something about a compensation, his answer 
was, ‘Les princes ne donnent rien.’ Had I been asking for 
an alms, I could not have been answered otherwise. He was 
guillotined in 1793, with Brissot and others of his colleagues. 
I did not wish him so severe a punishment. It is said of him 
that when he went to the scaffold, he bowed to every body 
that he saw, and that his looks seemed to say,—‘ If, where I’m 
going, I could serve you, sir.’ This is a true picture of his 
character.” 
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In the course of a few months, Mr. Du Ponceau became ac- 
quainted with the celebrated philologer, count de Gébelin, 
whose reputation was then very high. M. Gébelin offered to 
take him as secretary, which offer was joyfully accepted, 
With him young Du Ponceau remained six or eight months, 
until his departure to this country. M. Gébelin was a pro- 
testant minister, born in France, but ordained, and officiating 
as minister of the gospel, at Lausanne, in Switzerland. 

“TIT do not know,” says Mr. Du Ponceau, “ what circum- 
stances brought him back to his native country, where he ran 
great risk if the law had been rigorously enforced, which was 
not the ease, as the government shut their eyes, provided the 
protestant ministers abstained from their functions. M. de 
Gébelin resided in Paris as a private citizen, and devoted him- 
self to the philological science, in which he acquired an im- 
mense reputation. He was in the zenith of his fame when I 
became his secretary. He was an excellent man, and I cannot 
but remember with pleasure the time that I spent with him. 
He was to me asa father, and when I made known to him my 
engagement with baron Steuben, and my determination to 
come to this country, he did all in his power to persuade me 
to remain with him, and even offered to let my name appear 
with his on the title-page of his great work. But though I 
sincerely loved him, and admired his talents, I did not agree 
with him in his philological opinions. He was endeavouring 
to find the primitive language, which I considered as impossi- 
ble. I parted from him with regret; but fate had determined 
that I should become an American. I corresponded with him 
until his death, which happened on the 13th of May, 1784, 
He died a victim to his confidence in the charlatan, Mes- 
mer.”” 

Among the houses in Paris frequented by Mr. Du Ponceau 
was that of the well-known M. Beaumarchais, where he 
became acquainted with baron Steuben, who was preparing 
to set ont for America, The baron was in want of a secretary 
who could speak and write the English language; and he soon 
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found that young Du Ponceau suited him entirely. The ar- 
rangements were speedily made. They sailed together from 
Marseilles, and landed at Portsmouth, New Hampshire, on 
the first of December, 1777. 

Although one born in a country in which the English lan- 
guage is not spoken must require some time before he can feel 
entirely domiciliated here, Mr. Du Ponceau, it seems, felt at 
home from the first moment he landed. The language was, 
indeed, familiar to him. “I was only astonished,” he says, 
“to find even the milk-maids as learned as I was. My asto- 
nishment would hardly have been greater if they had spoken 
Greek or Latin. As the baron could not speak one word of 
English, I accompanied him every where, and thus I was 
thrown at once into the first company in the land. I was 
pleased with every thing around me. We ate our first dinner 
at governor Langdon’s, and there we heard, for the first time, 
of the capture of general Burgoyne and his whole army. We 
hailed it as an omen of future success.” 

Mr. Du Ponceau frequently reverted with satisfaction to 
this period and stated his belief, that he then understood and 
spoke English as well as he ever did afterwards; and it was 
with no little delight, that some years ago, through the kind- 
ness of Mrs. Langdon Elwyn, of this city, the daughter of 
governor Langdon, he had an opportunity of obtaining a let- 
ter which he wrote, when seventeen years of age, for baron 
Steuben to general Whipple of Portsmouth, N. H., Mrs. El- 
wyn’s relative, the language of which is signally corroborative 
of his belief on this point. 


Boston, December 15, 1777. 
Honovuraste Sir: 

I have the honour to inform you, as soon as possible, of my arri- 
val in this town, and to thank you for all the kindnesses you have 
been so good as to show me during my stay at Portsmouth. I have 
given to Mr. Jackson, at Newberry, the letter you have favoured me 
with for him, and had it not been for the difficulty of finding lodgings 
here, I should have had the honour of presenting to Messrs. Hancock 
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and Adams those you have charged me with for them, but my whole 
evening was employed in looking for a house where I might lodge; 
but I hope to have to-morrow the honour of seeing these gentlemen. 
I have the honour to be, with respect, honourable sir, 
Your most obedient, 
And most humble servant, 


STEUBEN. 


Judge Pettit has kindly sent me an autograph letter, written 
by Mr. Du Ponceau, a few months later, to general Greene, 
chief of the quartermaster’s department. Col. Pettit, grand- 
father of judge Pettit, was an intimate and confidential friend 
of general Greene, and had a large share of the control and 
responsibility of the department, whilst general Greene re- 
tained his rank, and performed duty in the field as a major- 
general in the army. 

Camp, Valley Forge, April 17, 1778. 
Sir: 

Baron Steuben would be much obliged to you if you would be so 
good as to give an order to major Craig to furnish him with two 
common tents, and that marquise which Col. Lutterloh had before 
his departure, which he has ceded to the baron. Moreover, sir, you 
would oblige him very much by ordering your deputies to furnish 
him with three wooden bowls, and four or five wooden trenchers. 
Meanwhile the baron presents his compliments to you. 

I have the honour to be sir, 
Your most obedient 
And very humble servant, 


P. 8S. DU PONCEAU, A. D.C. 


To the Hon. Mas. Gen. GREENE. 


At Portsmouth, baron Steuben remained about ten days, 
and thence went to Boston, where he staid one month. Here 
Mr. Du Ponceau became acquainted with some of the most 
distinguished persons connected with the revolution, amongst 
whom were John Hancock and Samuel Adams. He was then 
—to use his own expression—a stern republican, and had been 
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so from the first moment that he began to reflect. “I shall 
never forget,” he says, “the compliment paid me by Sa- 
muel Adams, on his discovering my republican principles.” 
“Where,’”’ said he to me, “did you learn all that?” “In 
France,” replied 1. “In France; that is impossible.”? Then 
recovering himself, he added, “ Well, because a man was born 
in a stable, it is no reason why he should be a horse.” «I 
thought to myself,’ adds Mr. Du Ponceau, “that in matters 
of compliment they ordered these things better in France!’’ 

On the 14th of January, 1778, they left Boston, on their 
way to Yorktown where the congress of the United States 
then sate; and owing to its being necessary to shape their 
course westwardly, to avoid being surprised by hostile bands, 
they had to cross the states of Massachusetts, Connecticut, 
New York, New Jersey, and Pennsylvania, so that three 
weeks were consumed in a journey which at present occupies 
but a few days. 

The fame of baron Steuben had preceded him to Yorktown, 
where marked attention was paid him by general Gates. 
“Congress appointed a committee to confer with him on the 
subject of his pretensions, and were not a little surprised when 
he informed them, that all his ambition was to serve as a vo- 
lunteer in their army.’ All the favour he asked was, that his 
two attendants, MM. Depontitre and Du Ponceau, should 
have the rank of captain, which was immediately granted; 
and on the 18th of February the subject of this memoir re- 
ceived the appointment of captain, by brevet, in the army of 
the United States, on which he always prided himself greatly ; 
and it was as a surviving captain of infantry of the line, of 
the army of the revolution, that he received a pension until 
the day of his death. 

On the 19th of February, baron Steuben and suite departed 
from Yorktown for the camp at Valley Forge, where they ar- 
rived on the 23d, and the next day Mr. Du Ponceau had the 
honour of being presented to general Washington, and of 
dining with him on that and the following day. “He re- 
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ceived the baron,” says Mr. Du Ponceau, “with great cor- 
diality, and to me he showed much condescending attention. 
I cannot describe the impression that the first sight of that 
great man made upon me. I could not keep my eyes from 
that imposing countenance—grave, yet not severe; affable, 
without familiarity. Its predominant expression was calm 
dignity, through which you could trace the strong feelings of 
the patriot, and discern the father as well as the commander of 
his soldiers. I have never seen a picture that represents him 
to me as I saw him at Valley Forge, and during the campaigns 
in which I had the honour to follow him. Perhaps that ex- 
pression was beyond the skill of the painter; but while I live 
it will remain impressed on my memory. I had frequent op- 
portunities of seeing him, as it was my duty to accompany the 
baron when he dined with him, which was sometimes twice 
or thrice in the same week. We visited him also in the 
evening, when Mrs. Washington was at head quarters, We 
were in a manner domesticated in the family.” 

The privations of the army during the winter spent at Val- 
ley Forge are matters of history, and were deeply felt by all. 
“We,” says Mr. Du Ponceau, “who lived in good quarters, 
did not feel the misery of the times so much as the common 
soldiers and the subaltern officers; yet we had more than once 
to share our rations with the sentry at the door. We put the 
best face we could upon the matter. Once, with the baron’s 
permission, his aids invited a number of young officers to dine 
at our quarters, on condition that none should be admitted that 
had on a whole pair of breeches. This was of course under- 
stood as pars pro toto; but torn clothes were an indispensable 
requisite for admission, and in this the guests were very sure 
not to fail. The dinner took place; the guests clubbed their 
rations; and we feasted sumptuously on tough beef steaks and 
potatoes, with hickory nuts for our desert. In lieu of wine, 
we had some kind of spirits, with which we made sa/aman- 
ders ; that is to say, after filling our glasses, we set the liquor 
on fire, and drank it up, flame and all. Sucha set of ragged, 
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and, at the same time, merry fellows, were never before 
brought together. The baron loved to speak of that dinner, 
and of his sans-culottes, as he called us. Thus this denomi- 
nation was first invented in America, and applied to the brave 
officers and soldiers of our revolutionary army, at a time when 
it could not be foreseen that the name, which honoured the 
followers of Washington, would afterwards be assumed by 
the satellites of a Marat and a Robespierre.”’ 

Whilst they were at Valley Forge, baron Steuben was ap- 
pointed a major-general and inspector-general of the armies 
of the United States. To the post of secretary to the baron, 
which Mr. Du Ponceau then held, was added that of aid-de- 
camp, which gave him, by courtesy, the rank of major. This 
he preserved until he quitted the military service. Whilst he 
was at Valley Forge, he became acquainted with general La- 
fayette, who showed, from the first, much partiality for him, 
which afterwards ripened into a friendship that ceased only 
with the general’s life. 

Mr. Du Ponceau attended baron Steuben in his various mi- 
litary movements, and at the close of the campaign of 1779, 
they took up their winter quarters in this city, where he had 
not been long before he was attacked with symptoms of pul- 
monary mischief—coughing and spitting of blood, accompa- 
nied by great emaciation, which induced his physicians to 
pronounce, too hastily, that his case was incurable. Mr. Du 
Ponceau’s notes are any thing but favourable to the intelli- 
gence of one of those gentlemen. In May, 1780, his friends 
procured for him a lodging at Nicetown, in order that he 
might have the advantage which country air and exercise 
were capable of affording. He had not been long there before 
he received a letter from his physician, which, he says, asto- 
nished him exceedingly, and was by no means calculated to 
raise his spirits. ‘The doctor made an apology for not riding 
four miles to visit him occasionally, on the ground that it 
would be of no use, as his disease was incurable. “You area 
philosopher,” said he, “therefore I have no doubt that you 
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will bear this intimation as a philosopher ought to do.” In 
the letter was enclosed an impression on sealing-wax of the 
goddess Hygeia; and referring to it he observed, that amulets 
sometimes had the effect of restoring health; and that if it did 
him no good, it would at least do him no harm. He con- 
cluded by recommending him to sleep in a stable, and inhale 
the breath of cows, which, he said, had sometimes been effec- 
tual. 

It is not surprising that the diagnosis of such a therapeutist 
should be inaccurate. The letter excited the disgust of the 
patient, and destroyed all his confidence, not in the doctor 
only, but—as too frequently happens in such cases—in medi- 
cine. Having tried an American physician, he now had re- 
course to one attached to the family of the French minister, 
but he also condemned him. 

“From that moment,” he playfully remarks, “I gave up 
Esculapius and his disciples, and determined to be my own 
physician. I kept to the milk diet, because I had faith in it. 
I did not seek the company of cows, because there was other 
company that I liked better. I strove, above all things, to 
keep up my spirits. I wrote satirical verses on the consump- 
tion, and determined that it should not consume me.” 

He continued at Nicetown till the month of November, 
when he seemed to be much improved. His cough had con- 
siderably abated, and the spitting of blood had become less 
frequent. “lI felt ashamed,” he says, “to receive the pay of 
congress, and to be idling my time without rendering any 
service.”’ 

He was in this disposition of mind when he heard that 
baron Steuben had been ordered to attend general Greene, 
who was appointed to the command of the southern army. 
The baron having come to Philadelphia, Mr. Du Ponceau so- 
licited him to be permitted to accompany him, urging, that he 
had tried every remedy without success, that he had heard that 
the exercise of riding had often cured consumptive patients, 
and that, after all, if he was to die, it was better and more 
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honourable that he should die in the field, than by the slow 
process of an incurable disease. Baron Steuben consented, 
and they left Philadelphia, in company with general Greene, 
on the 23d of November of the same year (1780), which he 
designates in one place “a most dismal year,’’ and in another, 
an “ill-fated year.”’ 

They parted with general Greene somewhere in the state 
of Delaware, and pursued their route to Richmond, in Vir- 
ginia, with manifest improvement of Mr. Du Ponceau’s health, 
who began to think himself out of danger. Owing, however, 
to the fatigue incurred in the removal of public stores, when 
Arnold took possession of Richmond, or to some other cause, 
he again fell seriously ill; and Mr. Charles Carter, of Shirley, 
having offered him an asylum at his hospitable mansion, about 
twenty miles below Richmond, the offer was gratefully ac- 
cepted. “I removed,” says Mr. Du Ponceau, “to that de- 
lightful place, where I was received and entertained with the 
most liberal hospitality. I shall never forget my obligations 
to that excellent family.”? And he never did forget them. A 
short time only before his decease, he recurred with marked 
satisfaction to the kindness which he had experienced from 
them between sixty and seventy years before. 

He staid at Shirley two or three weeks, when, on the re- 
commendation of his medical attendants, that he should use 
travelling exercise on horseback, he visited various parts of 
Virginia, of which, however, he retained but a confused re- 
membrance, having made no notes thereof at the time. 

These rambles, with intervals of repose at the seats of dif- 
ferent gentlemen, improved his health so much, that he again 
became ashamed of his indolence “while an enemy was ra- 
vaging the country,’”’ and rejoined baron Steuben some time 
before the encounter with general Phillips, whose object was 
to get possession of Petersburg. 

On the 3d of June, 1781, Mr. Du Ponceau attained the age 
of twenty-one. He was then at a place called the Point of 
Fork, in the western part of eastern Virginia, where there was 
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a state arsenal, a depot of military stores, which had been 
placed there for security, and with the view of being trans- 
ported thence to the Carolinas, the principal theatre of the war. 
Here they narrowly escaped being captured by colonel Sim- 
coe’s horse, after which they directed their march rapidly 
towards North Carolina. Mr. Du Ponceau followed the 
baron until they had nearly reached the frontier of that state, 
when he was attacked with fever, which was accompanied 
and succeeded by so much debility, that baron Steuben, after 
much consideration, advised him to proceed to Philadelphia, 
believing him—as was the general impression—to be incu- 
rably consumptive. During the journey, however, his health 
materially improved; and for this result he considered himself 
partly indebted to the violent exercise which he was com- 
pelled by colonel Simcoe to take, and which was so irksome 
to him at the time. 

When he left the army, baron Steuben gave him a strong 
letter of recommendation to congress, soliciting for him an 
employment in some civil capacity. 

On the 25th of July, 1781, he took the requisite oaths, and 
became a citizen—as he expresses it—“of the great common- 
wealth of Pennsylvania.”’ “Behold me, then,’’ he adds, “a 
citizen of the United States, having entered with them into a 
solemn compact, to which I have faithfully adhered, and 
which I have never repented.” 

For a few months he was engaged in this city in youthful 
and social amusements, whilst his friends were watching to 
discover some appropriate employment for him. Nor were 
they unsuccessful. Mr. Robert R. Livingston, chancellor of 
the state of New York, having been appointed secretary for 
foreign affairs, Mr. Du Ponceau was strongly recommended 
to him as an assistant. 

Amongst those who wrote to Mr. Livingston in his behalf, 
were governor M’Kean and judge Peters. ‘The original let- 
ters from these gentlemen have been placed in my hands 
through the kindness of Mr. Horace Binney Wallace, of this 
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city. That of judge Peters exhibits the high opinion enter- 
tained by the distinguished functionary of the character and 
attainments of the youthful applicant. 

October 19, 1781. 
Dear Stir: 

It is very seldom I undertake to recommend persons for public 
employments, as it is a subject of a delicate and embarrassing na- 
ture; but I cannot withhold my very hearty recommendation of 
Capt. Du Ponceau, who, I understand, has applied to you for some 
appointment in your department. I have been acquainted with him 
ever since his arrival in this country, and from my own observa- 
tions, as well as the warm expressions of approbation and esteem I 
have heard from baron Steuben, I have no doubt of his attachment 
to our cause, and am convinced of his abilities and unblemished cha- 


racter. The baron has long wished him to be employed in the 


corps diplomatique, as his want of health and shortsightedness will 
not admit of his distinguishing himself in the field. He has an ex- 
ceeding industrious turn, and has a most remarkable facility of ac- 
quiring languages. French is his native tongue. Tnglish he ha 


acquired perfectly, and he understands German, Italian, and Spa- 
nish. He can translate Danish and low Dutch with the help of a 
dictionary, but a little application will make him master of these. 
He is also a good Latin scholar. From his private history, of which 
the baron has often given me an account, I have reason to believe 
his views are entirely confined to this country. I do not pretend to 
undertake to point out any particular employment, but am convinced 
he can be useful to you in any one you choose to point out for him. 
1 am, with very sincere esteem, 
Your obedient servant, 
RICHARD PETERS. 

Hon. Mr. Livineston. 

On the 22d of October, Mr. Du Ponceau was sworn in as 
Mr. Livingston’s secretary, and entered upon the duties of 
his new office. Subsequently, on the lst of March, 1782, Mr. 


Livingston was allowed two under-secretaries; one of these, 
Mr. Lewis Morris, a nephew of Mr. Gouverneur Morris, and 
the other the subject of this memoir. Mr. Morris and he re- 
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ceived each seven hundred and fifty dollars a year during their 
continuance in office—the salaries being paid in specie—in 
French crowns and louis d’or, which was the money current 
at the time. The house, that Mr. Livingston occupied until 
his retirement from office, was the one in which Mr. Du Pon- 
ceau resided until his death. Here,’ he says in his manu- 
script reminiscences written nearly seven years ago, “in the 
society of Mr. Livingston and his amiable family, I enjoyed 
the most brilliant period of my life, and here, in my manhood, 
and my more advanced age, I have experienced the various 
vicissitudes of human life. Here, in every room, in every 
nook, in every corner, in every walk, in our little garden, in 


every flower that blossoms in it, I find the memorials of the 


scenes of by-gone days. I love to call those scenes to mind, 
and to dwell on the melancholy or pleasing recollections 
which they excite.’’ 

The official business of the department was transacted, as is 


well known, in a small tenement in Sixth street, adjoining the 
office subsequently occupied by Mr. Du Poncean, and forming 
a part of his estate. “I hope,’’ he remarks, and his hope was 
fulfilled, “that at least during my life, this interesting memo- 
rial of our early history will remain where it now stands, and 
that its memory will be preserved after me. It will be the 
subject of a noble page for the pen of the future historian.” 
In Mr. Livingston’s office Mr. Du Ponceau continued until 
the 4th of June, 1783, a period of somewhat less than twenty 


] 
t 


months. At the close of the war he determined to embrace 


the profession of the law, which he studied under Mr. William 


1 1 } 


Lewis, whom he regarded as, at the time, “the most celebrated 
lawyer in Philadelphia, and perhaps in the United States.”’ 
in a letter to Mr. Thomas I. Wharton, published by that gen- 
tleman as an appendix to his memoir of Mr. Rawle, in the 
fourth volume of the memoirs of the Historical Society of 
Pennsylvania, he gives a most interesting sketch of Mr. 
Lewis, Mr. Rawle, and others of their*coutemporaries, 

At June term, 1785, Mr. Lewis moved for his admission as 


O* 
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an attorney of the court of common pleas, and on the favour- 
able report of the examiners he was received. He had been 
previously appointed, by the executive council, notary pub- 
lic; and in 1791 was made sworn interpreter of foreign lan- 
guages. His notary’s office soon kept him well employed; 
and his docket for September term, 1785, the first after his ad- 
mission, showed that he was then concerned in twenty-one 
suits either for plaintiff or defendant. In 1786, on the motion 
of Mr. Lewis, he was admitted an attorney of the supreme 
court of the state. 

In the year 1788, Mr. Du Ponceau married; and from that 
time he began to lead a very retired life, attending only, ac- 
cording to his own testimony, to the duties of his profession. 

In the letter just mentioned, he thus playfully alludes to the 
delightful intercourse which existed between the then older 
members of the bar. 

“In the beginning of the present century, during the reign 
of the embargo, non-intercourse, and other restrictive measures 
produced by the British orders in council, and the Berlin and 
Milan decrees, a great number of cases were carried up from 
this city to the supreme court of the United States. The 
counsel engaged in those causes were in the habit of going to- 
gether to Washington, to argue their cases before that tribunal. 
These were Mr. Ingersoll, Mr. Dallas, Mr. Lewis, Mr. Ed- 
ward Tilghman, Mr. Rawle, and myself, who am, alas! the 
only survivor of that joyous band. We hired a stage to our- 
selves, in which we proceeded by easy journeys. The court 
sat then, as it does at present, or did until lately, in the month 
of February; so that we had to travel in the depth of winter, 
through bad roads, in the midst of rain, hail, and snow, in no 
very comfortable way. Nevertheless, as soon as we were 
out of the city, and felt the flush of air, we were like school 
boys in the play-ground on a holiday; and we began to kill 
time by all the means that our imagination could suggest. 
Flashes of wit shot their corruscations on all sides; puns of 
the genuine Philadelphia stamp were handed about; old col- 
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lege stories were revived; macaroni Latin was spoken with 
great purity; songs were sung—even classical songs—among 
which I recollect the famous bacchanalian of the archdeacon 
of Oxford, “ Mihi est propositum in tabernd mori ;’’ in short, 
we might have been taken for any thing but the grave coun- 
sellors of the celebrated bar of Philadelphia.”’ 

«T shall always,” he adds, “remember with pleasure those 
delightful journeys, in which we all became intimately ac- 
quainted with each other; for on such occasions, when free 
scope is given to the imagination, men appear in their true 
characters, and no art can prevent them from showing them- 
selves as they really are. Our appearance at the bar of the 
supreme court was always a scene of triumph. We entered 
the hall together, and judge Washington was heard to say, 
‘This is my bar.’ Our causes had a preference over all others, 
in consideration of the distance we had to travel. The great- 
est liberality was shown to us by the members of the profession 
who usually attended that court. It was really a proud 
thing, at that time, to be a Philadelphia lawyer.” 

Mr. Du Ponceau was now busily engaged in the active ex- 
ercise of an honourable, laborious, and lucrative avocation, but 
—as he himself said—*the life of a lawyer, in the full practice 
of his profession, offers very little but the dull and dismal 
round of attendance upon courts, hard studies at night, and, in 
the day, fatiguing exertions, which, however brilliant, are con- 
fined te a narrow theatre, and leave nothing behind but a blaze 
of reputation and the echo of a name.”’ 

The reports of the different courts show, that he was con- 
stantly engaged, often in most important suits; and on ques- 
tions of civil and foreign law his opinion was justly held in 
the highest estimation. In the intervals of his arduous occu- 
pations, he found leisure to translate several valuable foreign 
works on law, and to write interesting essays on professional 
subjects, some of which were published. 

His last published legal opinion, on which he bestowed 
much labour, although conceived and written at the advanced 











20 COMMEMORATIVE DISCOURSE. 


age of eighty-two, is not unworthy of his elevated reputation. 
It was given in the case of Mr. Levy, delegate from Florida, 
whose seat in congress was contested in 1841, 1842. 

So lofty was Mr. Du Ponceau’s reputation, at the com- 
mencement of the present ce.tury, as a learned jurist, in the 
Roman and French laws more especially, that the important 
office of chief judge of Louisiana was tendered to him by 
president Jefferson; but his prospects and associations in Phi- 
ladelphia induced him to decline it. 

On all occasions, his time, his talents, and his powerful in- 
fluence, were bestowed freely for the promotion of juridical 
knowledge, and the maintenance of peace and harmony 
amongst the members of the legal profession. In the year 
1820, a society was instituted, called “The Society for the Pro- 

The 


LAU 


motion of Legal Knowledge and Forensic Eloquence.”’ 
“Law Academy” was a branch of this, and under its patronage. 
The first president of the association was chief justice Tilgh- 
man, and the first provost of the Law Academy, Mr. Du 


} arademvy 


Ponceau. This office, through the favour of the academy, 


he held until the time of his death; and on more than one 


occasion, at the close of the academic session, the members 
acknowledged their deep sense of obligation for the “unre- 


| 


mitted exertions and unwearied benevolence of their venerable 


$93 


provos 

Throughout his long life, Mr. Du Ponceau was much 
attached to philological inquiries, and especially to such as con- 
cerned the analogy and philosophy of languages, in the acquir- 
ing of which, as remarked by judge Peters, he possessed a 
rare facility. He knew more of the Latin than he did of the 
Greek; was acquainted with most of the languages of Europe, 
ke several of them; but it was not until his laborious 
services in his profession had secured him a. comfortable 


and sp: 


re 
i 


competence, that he devoted much of his time to philology. 


7 } ’ 


An impulse in this direction was given him by the establish- 


ment, by this society, of the historical and literary committee. 


“In the year 1815,’ he remarks in his letter to Mr. Wharton, 
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“was received the joyful news of the peace with Great Britain. 
Until that period, a colonial spirit had prevailed throughout 
this country, that had checked all efforts at literary enterprise. 
The successful issue of the war raised our spirits, and our 
minds took a direction towards literature and science. The 
news was received about the middle of February. On the 
17th of March the American Philosophical Society, which 
had been long slumbering, resolved, ‘That a committee of 
their body should be added to those before existing, to be 
denominated ‘The committee of history, moral science, and 
general literature.’ ”’ 

In the year 1819 was presented by this committee to the 
society the report of the committee, of which Mr. Du Pon- 
ceau was chairman, on the structure of the Indian languages, 
which was printed in the transactions of the committee, 
speedily obtained for its author the reputation of being a 


l 


learned philologer, and was followed by 


y his receiving the 
degree of doctor of laws, and the distinguished honour of being 
elected, on the 20th of April, 1827, a corresponding member 
of the French Institute, in the Academy of Inscriptions. At 
a subsequent period, in May, 1835, the prize of Linguistique, 
founded by the count De Volney, was awarded to him by 
the same learned body, for a memoir on the Indian languages 
of North America, which was afterwards published in Paris. 

About the same time his attention was directed to the struc- 


ture of the Chinese language, which has generally been re- 
garded as ideographic,—in other words, the written character 
has been considered to represent ideas, not sounds; so that the 
Chinese and congenerous nations, it has been conceived, may 
be able to correspond with each other in writing, although 
their spoken languages may be mutually unintelligible. Mr. 
Du Ponceau boldly, and most ingeniously, and ably, main- 
tained, from analogy, the opposite opinion,—that the written 
language is lerigraphic; or, in other words, that the charac- 
ters represent sounds. ‘This opinion, however, is contested 
by distinguished sinologists. 
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His dissertation on the Chinese language, published in 
1838, when he was seventy-eight years old, must be looked 
upon as the last of his philological productions. 

The exalted reputation, which'these researches acquired for 
him, led to his reception into many of the most learned and 
time-honoured institutions of the old world; and on this side 
of the Atlantic there were few that did not hasten to illustrate 
themselves by enumerating him amongst their associates, 

Of the Historical Society of Pennsylvania, of which he was 
president at the time of his death, he was long an able and 
energetic member, and enriched its published memoirs by 
valuable contributions. The society for the commemoration of 
the landing of William Penn received his warmest support, as 
his published discourses on more than one anniversary testify. 
Of the Athenzeum of this city he was president at the time of 
his decease, and had been so for years; and often have I heard 
him pour forth his grateful acknowledgments to the American 
Philosophical Society, and to the others over which he pre- 
sided, for having annually elected him to honoured offices, 
when, as he expressed it, advanced age, and its necessary 
infirmities, had subdued, but not destroyed, his usefulness. 

The latter feeling induced him, in January, 1843, to tender 
his resignation as president of the Athenzum—a proposition 

bh] 


which was met in that estimable spirit which “blesseth him 


b] 


that gives and him that takes”? On the motion of judge Pet- 
tit, it was resolued—“That the board have received with 
much sensibility the note of Mr. Du Ponceau, in which he 
tenders his resignation as a director and president of the institu- 
tion; and placing a high value upon the influence of his dis- 
tinguished reputation and elevated character, earnestly desire 
that his connexion with the Atheneum, as its president, may 
be continued; and while the members will at all times be 
most happy to welcome him among them, the board will 


*s 


relieve him from the od/igation to perform active duties. 


~ 


The deep interest which. he felt in all these institutions 


could not be better sho ® than in the feeling manner in 
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which, in his last will and testament, written in 1839, he parts, 
as it were, with some of them, after having bequeathed lega- 
cies to almost all. 

“I take the liberty to recommend to my brethren of the 
bar the Law Academy of Philadelphia, that they may take 
it under their special protection, so as to make it as useful 
as possible to the progress of our noble science. <A law pro- 
fessorship has long been wanted in this city: several of the 
states have the advantage of us in this respect. I recommend 
this important subject to the consideration of the friends of the 
legal science, and who are desirous of making it redound more 
and more to the honour of Pennsylvania. 

“The Historical Society of Pennsylvania is in danger of 
perishing for want of support. While almost every other 
state has an historical society, shall it be said that Pennsylva- 
nia wants one? Under the auspices of its illustrious founder, 
William Rawle, it has produced interesting and valuable me- 
moirs; the honour of the state requires that the work should 
be continued. I recommend to them to increase the number 
of their members, and, perhaps, to raise the annual subscrip- 


} 


tion to five doll 


rs. I would also recommend to them to apply 
for aid to the legislature: no one would be better able, than a 
committee from their body, to continue the publication of 
our ancient records so honourably begun, and which appears 
to be suspended. Science and literature are the glory of a 
state; canals and railroads are perishable. The noble aque- 
ducts, temples, roads, of the Greeks and Romans, have perish- 
ed, but their literary fame will last forever. If England were 
sunken into the ocean, her fame would be perpetuated by the 
works of her admirable historians, philosophers, and poets. 
Let those, whose minds are impressed with these feelings, 
exert themselves and act. 

“I hope the annual celebration of the landing of the great 
William Penn will not be discontinued, and that the society 
will revive under better auspices,than have for some time 
attended it. Might it not be resodeled and united to the 
Historical Society ? 
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“The American Philosophical Society have only to pursue 
their present honourable course. 

“The above objects being very near my heart, I have ven- 
tured to give vent to my feelings upon them. Perhaps it is 
out of place, but my heart is full and I could not help it.’’ 

Throughout the whole of his existence, Mr. Du Ponceau 
was exceedingly shortsighted; so that, as before stated, his 
father, on this account, abandoned the idea of educating him 
as a military engineer. About the same period, his father 
took him to walk on the ramparts of his native town, and, in 
the course of their walk, asked him what profession he wished 
to follow. Like a dutiful son, the young man replied:— 
“Which you please, sir.” His father then looked steadfastly 
upon him, and in an angry tone said:—“Quel état voulez- 
This put an end to their con- 








bs 


vous qu’on donne a un aveugle.” 
versation, and they both returned home in a melancholy mood. 

This defect was probably the cause of many of the instances 
of absence which have been related of him. He himself 
admits, that when a young man he was extremely distrait, 
being constantly involved in thought, so that baron Steuben 
called him his parson Adams. 

The following anecdote is related by himself: 

In the spring of 1778, whilst the army was encamped at 
Valley Forge, the commander-in-chief ordered a sham-fight to 
be executed by two divisions of the troops, one of which was 
under the command of baron Steuben. In the capacity of his 
aid-de-camp, Mr. Du Ponceau was sent to reconnoitre, with 
orders to return immediately at full gallop as soon as the 
enemy should be in sight. “I rode on,’’ says he,—in a remi- 
niscence addressed to his grand-daughter,—*to the distance of 
about-a quarter of a mile, when I was struck with the sight of 
what I was since informed to be some red petticoats hanging 
on a fence to dry, which I took for a body of British soldiers. 
I had forgotten, it seems, that the contending parties were all 
Americans, and none of them clothed in scarlet regimentals. 
Full of my hallucination, I returned in haste to the camp, with 
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the news that the enemy were 


marching upon us. Our divi- 


sion took the road I had indicated, and behold! the sight of 


the red petticoats was all the 
al of merriment, to my utter con- 
adventure was related the same day 
‘al Washington, in my presence; but 


excited, of course, a great de 


The 
at head quarters to gen 


fusion and dismay. 


result of their movement. It 


such was the conduct of that excellent man, that I retired com- 
forted, and my mind relieved from the heavy weight that 


I ¢ 


+, my mind being 


pressed upon it. 
scen 
ber, is a huge bowl of pun 
company, and of which | 


repro ich, came to me il 


adventure occasioned wa 


collect the particulars of that 
used at the time, All I remem- 
which handed round to the 
ik m are. No taunt, no 


quarter. The mirth that the 
only indulged in kind- 


adds, “gave rise, amongst my fel- 
n which there was not a shadow 


t I liad once rode out to 


the adjutant-general’s office on horse, and returned on 
a white one, without per ie difference, If you should 
ever hear any of th y safely place them 
1mo the ocry ph i \ can | aid of them is—‘se 
non 2 vero é ben trovato;’ {oi y are in good keeping with 
similar traits of my charact it time.”’ 


Mr. Du Ponceau was w 


: cs 
Wholly overcome tbis 
lany +! ] 
auring the iast yj ( 

} 
cou renerait\ expial 
In ] to 
al ULION Ih t CuS1 
tne progress oi age, he wi 

i 

the last, he was« 


labour. 


: : 
About the year 1829, 


in upon by his z 


and manufacture of silk int 


VOL. V. 


lous exe! 


impression that he had 
t,’ as he terms it; and 


hat 9s bilo 


apparent absence 


by « tive sight and hearing. 
infirmity of vision, and the 

of the nerves of sight, owing to 
d with cataract; yet, until 
hough with considerable 

nor of his life was broken 

to introduce the production 

o thi With the feasi- 


country. 











26 COMMEMORATIVE DISCOURSE. 








bility of the project he was most enthusiastically impressed. 
In a letter to Mr. Arthur Bronson, of New York, he says— 
“My plan is well considered; it is slow, but sure. I cannot 
say in what manner the thing will be done, but that the nation 
will, before long, enrich themselves by the sale of raw silk, 
and successively afterwards by the manufactured article, I 
have no more doubt than of my own existence. Iowe a debt 
of gratitude to this country, by which I have been kindly 
received and treated. I lay hold, with eagerness, of this 
opportunity to repay it.” 

Application was made to congress, and a bill was presented 
in conformity with the views of Mr. Du Ponceau, which failed, 
however, and after great inconvenience, for he went to Con- 
necticut in 1830, and twice to Washington during the session 
of congress of 1831-2, to farther the great objects he had in 
view; and after the loss of several thousand dollars, he was 
ultimately compelled to abandon the scheme altogether. 

In a published letter to Mr. Warden, of Paris, dated the 
29th of July, 1837, which gives a “history of the silk bill,’— 
after having described its fate whilst he was in Washington, 
he remarks—“ Thus, finally defeated in my patriotic design, I 
took leave of my friends, and returned home immediately. I 
made no complaints nor appeals to the people in the newspa- 
pers or otherwise, but turned my thoughts to other objects. I 
found that I had lost three years of my time, and about four 
thousand dollars of my money, in pursuing a phantom, which 
at last eluded my grasp. Il awoke as from a dream, and con- 
soled myself with the proverb, which says that the shortest 
follies are the best.” 

Still, the agitation of the measure directed the attention of 
the public more vividly to the silk culture; yet any imme- 
diate benefit accruing from it was, perhaps, more than neutral- 
ized by the morus multicaulis delusion, which gave occasion 
to so many absurd and ruinous speculations. 

From this time he proceeded smoothly along the downhill 
of life, devoting his best attentions to the societies over which 
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he presided; and although the infirmities of age weighed upon 
him, the brightness of his intellect, to those who knew him 
best, seemed almost untarnished. Until within a day or two 
of his death, the condition of European politics was an object 
of solicitude with him; and he anticipated with increasing 
pleasure the successive arrivals of the transatlantic steamboats. 
Often has he expressed to me, that these arrivals became more 
and more interesting, inasmuch as, at his time of life, he might 
be cut off suddenly, and was, consequently, anxious to keep 
up his knowledge of passing events to the last moment. 

This feeling of the great uncertainty of his existence is 
strongly exhibited in a reminiscence to his grand-daughter, 
dictated on the 20th of January last. “Yesterday,” he says, 
“JT had a surprise, which I was far from expecting. Your 


friend, Miss , coming to pay us the compliments of the 
; pay | 





season, wished me, as usual, a happy new year, and many 
more to come. ‘To a man of my age, this word many sounds 
very much like the m/-avos of the Spaniard. Still, it is not 
unpleasant. I answered, that I did not expect to live many 
years, but that I hoped this year to ‘see the roses,’—meaning, 
of course, the roses in June. To my great astonishment, the 
lady replied, ‘then your wish is accomplished,’ and presented 
to me a fine full blown rose; but, alas! it was a winter flower, 
and not that which was the object of my wishes. An old 
Roman would have considered this as a bad omen, and an 
unlucky anticipation of expected time ; but as I am not super- 
stitious, I still hope, with submission to Divine Providence, ‘to 
see the roses’ on my next birth-day, and present to my fair 
friend a fine bonquet of the queen of flowers.’’ 

The same feeling is exhibited in another reminiscence, dic- 
tated on the Ist of March, exactly one month before his death, 
and—as he admits—when in a “ romantic vein.” 

“The ugly month of February is gone, not to return until 
after the expiration of another year. Old winter, with his 
snow-capped head, and ice-shod feet, is fast receding from our 
shores. Three weeks more—only three weeks—and the glo- 
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rious sun, emerging from the oozy mansions of the fishes, and 
mounted on a splendid ram, will introduce to us the youthful 
Spring, leading by the hand his sister Flora, accompanied by a 
crowd of her lovely nymphs in the various forms of hyacinths, 
jonquils, daffodils, violets, daisies, lilies of the valley, and the 
lovely primroses. Primroses! I love that word. It reminds 
me of the poor primrose-girl, whose simple ditty, in my 
younger days, I sang with so much pleasure, as it was cou- 
pled with the remembrance of her from whose lips | first 
heard it sung: 
‘I live by primroses, 
Come buy my primroses. 
Who'll buy my primroses? 
Who'll buy, Who'll buy ?’ 


But enough of those by-gone times. Three months more, 
and the roses will appear. You know that I was born in the 
season of roses. On every return of that enchanting season, I 
reckon one year added to my frail existence, and I ask myself 
the question: Shall I see the roses once more? That depends 
upon the will of Divine Providence ; yet hope is not forbidden 
us. I yet hope, at the end of the ensuing three months, to see 
the roses again, and to present you, on the third of June”’ [his 
birth-day], “with a fine bouquet of the queen of flowers. 
Pray join in saying, Amen !”’ 

Although not destined to see the third of June, he was ena- 
bled to see again his favourite roses, which he asked for in 
his last illness, and numerous friemds hastened to gratify his 
wishes. Ten days after the letter was penned, from which 
this extract was made, he was attacked with symptoms of 
bronchitis—a disease which is often fatal to the aged. Fora 
time, hopes were entertained by me, that he might success- 
fully resist its fatal influence. His strength, however, gra- 
dually yielded, and, on the 29th of March, the depression and 
difficulty of breathing beeame more and more urgent and 
alarming. He, himself, from the commencement of the attack, 
had little expectation of recovery. Still, he was anxious to 
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learn the report which I had to make to him, from time to 
time, of his condition, and especially of the evidences that 
were afforded by auscultation, on which he seemed to place 
great reliance. 

On the 31st of March, he said, in reply to a friend, who 
spoke to him in an encouraging manner,—* C’est la maladie 
de mort.’’? Throughout that day, it was manifest that his 
existence could not be prolonged many hours. About one 
o’clock, in the morning of the first of April, he breathed his 
last. 

Thus died—in his 84th year—at an age much more ad- 
vanced than is generally vouchsafed to man, and happily with- 
out the wonted “labour and sorrow,’’ one who had raised 
himself to a proud eminence; and whose high intellectual 
endownents had made him known not only in every part of 
this country, but in the four quarters of the globe. His corres- 
pondence was extensive, both at home and abroad, and his 
letters to and from distinguished literary characters are replete 
with valuable and interesting information. In all these—and 
on every occasion—where circumstances called for the expres- 
sion of his sentiments, he exhibited that he was sincerely and 
ardently an American ; and was proud that his adopted coun- 
try should reap the credit and advantage of his intellectual 
efforts. I have already remarked, that from an early age he 
was imbued with republican principles ; yet it would not seem 
that these gave the whole impulse to his removal to this coun- 
try. He says himself, indeed: “I shall not set up the vain 
pretension of having come to this country for the sake of free- 
dom, or of a republican government. I was, it is true, a friend 
to liberty, and hated despotism, but that was not my predo- 
minant passion at the time. My most anxious desire was that 
of travelling. I wished to see different nations, different men, 
different manners, and, above all, to learn different languages, 
of which I was at that time, and ever since have been, extreme- 
ly fond.””? In writing of the French alliance, the news of which 
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burst upon them at Valley Forge, he thus expresses himself: 
«“ The public distress was forgotten amidst the universal joy. 
I shall never forget that glorious time. I was not yet an 
American. I was proud of being a Frenchman. Rejoicings 
took place throughout the army. Dinners, toasts, songs, feux- 
de-joie, and what not! I thought I should be devoured by 
the caresses, which the American oflicers lavished upon me as 
one of their new allies. Wherever a French officer appeared, 
he was met with congratulations and smiles. O! that was a 
delightful time! It bound me forever to the country of my 
adoption.”” And in a subsequent reminiscence, dictated a 
little more than three months before his death, in alluding to 
his engagement with Mr. Livingston, he says: “ Behold me, 
then, fixed in Mr. Livingston’s office, an American by choice 
and by solemn contract, and a republican by principle. During 
the four years that I had been in this country, I had become 
entirely domesticated in it. I loved its simple manners, cus- 
toms and habits, and its language was familiar to me. So 
that my resolution to remain permanently in it, was the result 
of a natural feeling, which has continued to animate me through 
the remainder of my long life. I have never had the least 
desire to pitch my tent any where else, not even in the country 
that gave me birth. I have preserved for that country a ten- 
der attachment; but it is that of the young bride for her aged 
parents, and the companions of her youth, which is very dif- 
ferent from what she feels for the husband of her choice, and 
the family of her adoption. This last attachment acquires 
strength by time, while the other gradually fades, but is never 
entirely extinct. I have said, I believe, somewhere, that I 
had come to this country an 4nglomane, which feeling was 
produced by my enthusiasm for English literature, particular- 
v poetry; but the conduct of Great Britain during the war, 
cured me of my Anglomania, and I soon shared in the senti- 
inents that prevailed here. They have been hostile or friendly 
$ political circumstances gave rise to them. The study of 


different languages has led me into a more impartial view of 
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the character of the different nations of the world, of their vir- 
tues, and of their foibles. I love the country of my choice, 
and have no political attachment to any other.” 

Such were the sentiments entertained by him from the mo- 
ment he became a citizen of this country. A more patriotic 
American heart never beat inan American bosom. No greater 
indignity could, indeed, be offered him than to regard or to 
treat him as a foreigner, in the sense of one not thoroughly 
imbued with American principles, or likely to be unduly 
biassed by those which he might have imbibed in the land of 
his birth. 

These sentiments led him to place foremost amongst the 
many honours bestowed upon him, those which emanated 
from the learned institutions of this country; and foremost 
amongst these, again, he ranked the honourable position in 
which he had been placed by this society, of which he was, 
at the time of his death, one of the oldest resident members. 
On the 28th of July, 1791, he was elected into the society; in 
January, 1816, he was chosen one of the vice-presidents; 
and in 1827, seventeen years ago, on the death of chief justice 
Tilghman, he was elevated to the highest office which the 
society is capable of bestowing. 

During the whole period of his membership, he was one of 
its most attentive, able and active associates: and even in the 
wane of life, was constantly at his post. The augmenting 
infirmities necessarily attendant upon advancing and advanced 
age, interfered however, of late, with the regularity of his 


attendance at the meetings of the society; and, much to his 
regret, prevented him from participating in the business meet- 
ings of the centennial celebration in May, 1843. The last 
occasion on which he occupied the presidential chair, at a 
ted meeting, was on the nineteenth of last January. 
But althouch often absent of late from the society, owing 


to inseparable causes, his heart was ever with it. Of his 
activity and value as a member, the pages of the “ Transac- 


tions’? and of the “ Proceedings,’”’ and especially of the Me- 
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moirs of the historical and literary committee, bear ample 
and signal testimony. 

A devoted admirer of the illustrious Franklin, he was proud 
to regard him as the founder of the society, and so recently as 
the year 1840, he laid before the society an elaborate, able, 
and ingenious, but not conclusive, argument, in which he 
endeavoured to demonstrate, that the American Philosophical 
Society is an immediate continuation of the ancient Junto 
established by Franklin in 1727. He was more accurate, 
when in his eulogium on his predecessor, chief justice 
Tilghman, he refers to a society which had been established 
for the promotion of useful knowledge, as “the first germ of 
our association.” 

Ever happy and elated if the course of the society was 
unclouded—dejected and deeply solicitous if the sun of its pros- 
perity was obscured even for a moment; he fully identified 
himself with it; and if there was any object of a scientific or 
literary character, that rather than another, formed a part 
as it were of his very existence, it was the American Phi- 
losophical Society. 

When, therefore, the country at large mourns for bim as a 
departed sage and patriot ;—the bar of Philadelphia grieve for 
a venerable brother, “whose profound learning and varied 
accomplishments had for more than fifty years distinguished 
him, and shed lustre on the profession ;’”’—the Law Academy 
express their affection for him who was the founder of the 
institution, and who “for nearly a quarter of a century con- 
tinued to preside over it, and until his latest moments, felt the 
liveliest interest, as well in its prosperity as in the individual 
welfare of its members ;’”"—the Athenzum receives with deep 
sensibility the information of the death of one “ whose exten- 
sive erudition, eminent ability, and renown as a man of 
science and letters, contributed largely to the elevation of the 
character of Philadelphia;’”’? whose “faithful services as one of 
its directors, and for more than sixteen years as its president, 
were of a kind to conciliate the veneration and affection of its 
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members;”’ and “ whose pre-eminent acquirements as a philo- 
sopher, and zeal for the promotion of useful knowledge, were 
equalled only by the integrity of his principles, and the prac- 
tical virtues of his life ;’’—the Historical Society express their 
deepest sensibility at the “irreparable loss they have sustain- 
ed” in the death of their very learned and venerable president, 
whose “public renown as a writer and a savant was not 
more eminent than the purity of his private life and social 
virtues,’ and whose “endowments, erudition and varied ac- 
complishments were not merely a source of cherished pride to 
the members, but the means which were always at their com- 
mand of the most extended usefulness to the Institution ;’— 
We, the American Philosophical Society, unaffectedly deplore 
his loss, not as irreparable, we trust ; 
“Flagrantior equo 
Non debet esse dolor viri, nec vulnere major ;” 

but for the exalted services, which through a protracted, most 
useful, and most honourable career, he rendered to the society, 
to the great objects for which the society was instituted, and 
to the country. We honoured him for the additional lustre, 
which, through his distinguished efforts, had been thrown 
around this society in foreign countries, as well as at home: 
we venerated him as the pure patriot and philosopher; and 
we cherished him as an estimable and accomplished associate, 
the able incumbent of a chair successively occupied by a 
Franklin, a Rittenhouse, a Jefferson, a Wistar, a Patterson, 


and a Tilghman. 
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ART. II.—STATE TRIALS: 


OR A COLLECTION OF THE MOST INTERESTING TRIALS PRIOR 
TO THE REVOLUTION OF 1688 REVIEWED AND ILLUSTRATED. 
BY SAMUEL MARCH PHILLIPS ESQ., OF THE INNER TEMPLE. 
IN TWO VOLUMES. LONDON. 


Tue collection of Mr. Phillips contains a select number of the 
English state trials from an early period. The author is a 
well known and distinguished writer on the law of evidence, 
and in this work he has aimed to give a clearer and more 
comprehensive view than was to be obtained from the ori- 
ginal and perplexed reports, and to present the fair result of 
the evidence. 

In reviewing the cases contained in these volumes, we 
are struck by the change which has taken place in judicial 
principles and practice, so favourable for the accused in mo- 
dern times. This change is not, however, altogether owing 
to the difference in the tone and character of the courts. The 
principles of the law of evidence are now much better under- 
stood than before the revolution of 1688, and on this subject 
the law is administered with much greater regard to the 
rights of individuals in private actions as well as public trials, 
than before that era. 

Even so late as the time of lord chief justice Pemberton, 
hearsay evidence was admitted against the accused, and the 
indulgence which is in modern times so liberally allowed to 
the parties on trial, with the view to secure a fair investiga- 
tion, was subject to the capric 's of an attorney-general. 

On the trial of lord Russel, the prisoner, after pleading to 
the indictment, requested that his trial might be postponed for 
a single day, to give some of his witnesses who were not 
expected to arrive before night, an opportunity of attending 
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on his behalf. This application was refused by the court, on 
the ground that they had no power to put off the trial with- 
out the consent of the counsel for the crown. The chief jus- 
tice here suggested to the attorney-general, sir Robert Sawyer, 
the propriety of delaying the trial till the afternoon, and pro- 
ceeding in the mean time against some other prisoners. 

Lord chief justice: “That my lord may not be surprised, 
what think you of giving my lord time till the afternoon, and 
try some of the rest in the mean time??? The attorney- 
general evaded the suggestion, and it was again renewed. 

Lord chief justice: “ Mr. Attorney, why may not this trial 
be respited till the afternoon ?”’ 

Attorney-general: “ Pray call the jury.” 

Lord chief justice: “ My lord, the king’s counsel think it 
not reasonable to put off the trial any longer; and we cannot 
put it off without their consent.”’ 

Without noticing the suggestion of the lord chief justice, 
the attorney-general peremptorily ordered the officer of the 
court to go on, and the trial immediately proceeded. 

Lord Russel then requested that he might have some per- 
son to write for him, in order to assist his memory. 

Lord Russel: “ May I have somebody to write, to assist 
my memory ?” addressing himself to the court. 

Attorney-general: “ Yes, a servant.” 

Lord chief justice: “ Any of your servants shall assist you 
in writing anything you please for you.”’ 

Lord Russel: “ My wife is here, my lord, to do it.’’ 

«“ Lord Russel’s friends seem to have foreseen,’’ says Mr. 
Phillips, “that the appearance of lady Russel in such a situa- 
tion would produce a deep impression. And it had that 
effect; for after the court had assented to the request, and 
lord Russel said, ‘ My wife is here to do it,’ at that moment, 
we are told, the whole assembly felt a thrill, when they saw 
the daughter of the virtuous Southampton rising to assist her 
lord in the hour of his distress,” 

The principal witness was lord Howard, of Esevick. A 
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mass of hearsay was detailed by this witness respecting mat- 
ters, by way of inducement to the connexion of the prisoner 
with the conspiracy, which, however important, ought to 
have been established by evidence of a different character. 
Lord Russel objected that he was thus subjected to very hard 
measure. 

Lord chief justice: « This is nothing against you; I declare 
it to the jury.”” And the witness was permitted to continue 
at great length the hearsay reports. 

The witness afterwards gave testimony, which if to be cre- 
dited, clearly showed that the duke of Monmouth, lord Essex, 
lord Russel, Mr. Hampden, Algernon Sidney, and lord 
Howard, the witness, had erected themselves into a cabal to 
manage the contemplated insurrection, which was projected 
for seizing the king’s guards and effecting a change in the 
government. 

It was insisted by lord Russel, that there had not been 
two witnesses to each overt act, but the chief justice was of 
opinion that it was sufficient if there were two witnesses to 
the same species of treason, though not to the same individual 
act. 

The lord chief justice most properly charged the jury, that 
if lord Russel did design to seize the king’s guards and make 
an insurrection in the kingdom, it was great evidence of a 
design to surprise the king’s person. 

After the verdict of guilty, lord Russel was brought to the 
bar to receive the judgment of the court. He then submitted 
that judgment ought not to pass upon him, because the wit- 
nesses had spoken only of a conspiracy to raise rebellion, and 
not of any intention to kill the king. To this it was with 
truth replied that the jury had found the charge, and that 
their verdict passes for truth. 

The judgment of death was then pronounced. 

“Some writers,” says Mr. Phillips, “have considered the 
trial of lord Russel for the conspiracy charged in the indict- 
ment, to be a violation of the law of treason. As the levying 
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of war is made by the statute of Edward III. a distinct and 
substantive act of treason, this they say is a strong ground 
for inferring that the mere conspiracy to levy war was not 
intended to be made a treasonable act; and if a conspiracy to 
levy war, or raise an insurrection, or to surprise and seize the 
king’s guards, can be deemed sufficient to warrant a convic- 
tion of treason, they insist that the crime of high treason will 
become the most undefined of all offences, and thus the first 
object of the statute would be entirely defeated. This is the 
course of argument much pressed by sir Robert Atkins and 
sir John Hawks, who shortly after the trial wrote in vindica- 
tion of lord Russel’s innocence,””! 

Hume in his history? and Mr. Fox,’ express the sentiment 
that the indictment confounded two species of treason which 
the statute had accurately distinguished. 

Mr. Phillips combats the opinion of these distinguished 
writers with conclusive force of argument. The question, as 
he well observes, was simply this: whether the conspiracy 
charged in the indictment was of such a nature as to have a 
manifest tendency to produce the death and the destruction 
of the king. If so, they who contemplated the natural and 
probable consequences of their own acts in entering into the 
conspiracy, must have been guilty of the treasonable purpose 
charged in the indictment. A conspiracy to depose or impri- 
son the king, has always been regarded as equivalent to a 
compassing or imagining the death of the king. This is not 
only a reasonable conclusion on the ground of probability but 
as the inevitable consequence, because it is the constitutional 
duty of the king’s government to resist rebels, who to sustain 
their conspiracy must aim at the destruction of the power 
which is hostile to their existence. 

Mr. Phillips is of opinion that the proof of the overt acts of 
conspiracy is competent evidence of such traitorous design; 
though not absolutely conclusive, that it is evidence for the 


* Sce 9 Howell, p. 719, 794. * Vol. viii. p. 192. * History of James II. 
VOL. V. 4 
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consideration of the jury, whose exclusive province it is in 
this as in other cases to determine whether the accused had 
the design imputed to him by the indictment. He regards 
the conspiracy to do certain acts, the tendency of which is to 
subvert the government, not as amounting by presumption 
of law to compassing and imagining the king’s death, but to 
evidence only, however cogent and convincing, of the fact. 

The question whether certain acts amount to substantive 
acts of high treason, or are merely evidence of the crime, is of 
much greater importance in England than in the United 
States; because in England the majesty and sovereignty of 
the government is supposed to reside in the king, and an 
attempt to subvert the government involves a design against 
the person and majesty of the king, and all indictments for a 
treasonable conspiracy describe the treasonable act as directed 
against the person of the king. ‘There is much difficulty and 
subtlety in many of the cases of treasou growing out of the 
fiction on which such indictments are founded. The real 
offence when any overt act has been committed, which tends 
to the subversion of government is against the nation, and 
only against the king as a part of the government. Such an 
offence is entirely distinguishable from treason, which aims at 
the person and not at the majesty of the sovereign. The dif- 
ficulty which attends the subject is entirely owing to the 
frame of the indictment on the statute of Edward III. If the 
offence had been described in indictments according to the 
truth, where the conspiracy is not immediately against the 
person of the king but for the subversion of the government, 
as a crime against the people or the government, the evidence 
would have directly supported the charge. When, however, 
a conspiracy against the person of the king is inferred from 
the criminal designs against the government, the inference of 
law may often differ from the actual designs of the accused 
in relation to the king himself. Still, as the unavoidable 
consequence of the subversion of the government is the des- 
truction of the king’s majesty, and the probable consequence 
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the destruction of his life, the accused cannot be permitted to 
allege his own personal intentions as inconsistent with the 
necessary presumption of law. Lord Russel thought great 
injustice was done him; that he was found guilty of com- 
passing the king’s death, when the witnesses had spoken only 
of a conspiracy to raise a rebellion, and not of any intention 
to kill the king. He did not consider that the rebellion was 
the substantive offence, and that the allegation of a conspiracy 
to destroy the king was merely formal. 

The whole argument of Mr. Erskine and of Mr. Gibbs in 
the celebrated case of Hardy, on the question of law, pro- 
ceeded upon this artificial framing of the indictment. If in 
that case the treason might have been charged as a conspi- 
racy to overthrow the government, a great difficulty would 
have been avoided. It was urged, and with great effect upon 
the jury, that proof of a design to procure by unlawful means 
a fundamental change in the government, did not involve a 
hostile purpose against the king himself. 

The attorney-general was compelled to maintain not only 
that the designs of the prisoner were hostile to the govern- 
ment and the established constitution, but also that he enter- 
tained a design fatal to the security of his majesty’s person. 

A hostile intent against the king so necessarily results from 
a conspiracy to subvert the government of which he is the 
head, that the accused against whom the criminal enterprise is 
established, cannot be permitted to show in his personal dis- 
charge that he intended to spare the king or acknowledge 
his authority. The substance of the crime is the intention 
manifested by an overt act to subvert his government; and 
if the treasonable conspiracy had been described according 
to its true character in the statute of 25 Edw. IIL, indict- 
ments would have been framed accordingly, and the question 
of a treasonable intent against the king’s person would never 
be presented to the jury, except in cases where such a criminal 
purpose actually existed. 


The statute of 36 Geo. III., c. 7, s. 1, contains many more 
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extensive provisions on the subject of treason than the statute 
of Edw. III.,and makes some acts amount to substantive acts 
of high treason, which before could only be laid as overt acts. 

Mr. Phillips states the authorities in support of the opinion,! 
that the engaging in such conspiracies is not merely evidence 
of the competency, but that it is of itself absolutely and con- 
clusively by presumption of law, a compassing and imagining 
of the king’s death, and those which support the other? opi- 
nion, namely, that the proof of the engaging in such conspi- 
racies is only evidence of the traitorous intent, however strong 
and cogent the evidence may be. The question relates alto- 
gether to the intention of the accused as shown by overt acts. 

Now whether guilt is a presumption of law or not, it is 
impossible to suppose that Mr. Phillips meant to countenance 
for a moment the opinion, that if the accused is guilty of overt 
acts, which in the eye of the law amount to treason, he may 
be permitted to show the absence of a treasonable intent. 

A conspiracy to subvert the government manifested by 
overt acts, is evidence of a treasonable intent against the life 
and majesty of the king; and the only mode in which the 


1 Charge of lord chief justice Eyre to the grand jury in Hardy’s case, 24 
Howell, p. 203; his summing up in the same ease, p. 1361; his summing up in 
Horne Tooke’s case, 25 Howell, p. 725. The summing up of lord Ellenbo- 
rough in Watson’s case, 32 Howell 1. 

* Sir Matthew Hale, P. C. 108, 109, 122, 148. Where such conspiracies art 
said to be “overt acts to prove the compassing.” Sir Edw. Coke’s 3d Inst., p. 6 
and p. 11: where he says that a preparation by some overt act to deprive the 
king, is a sufficient overt act to prove the compassing. Foster C. L, 195, 196. 

Hawkins, P. C. b. 1, ch. 17, sect. 9. The summing up of Pemberton c. j., in 
lord Russel’s case. The judgment of Treby in the same case. The summing 
up of lord chief justice Jeffries in Sidney’s case. Lord Holt’s summing up in 
sir J. Friend’s case, 12 Howell, p. 55, 62. Lord Ellenborough’s address to the 
jury in Despard’s case, 28 Howell 318, 319. The charge of Mr. justice Bailey 
to the grand jury in Watson’s case, 32 Howell 1. The summing up of lord 
chief justice Abbott in Thes!lewood’s case, 32 Howell. Mr. Phillips also refers 
to the argument of Mr. Gibbs in Horne Tooke’s case, 25 Howell 455, and to 
the statement of the law by the attorney-general sir John Scott in Hardy’s case, 


24 Howell 255. 
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conclusion of law can be avoided, is by evidence showing 
that the alleged overt acts have not been committed, None 
of the authorities cited by Mr. Phillips support the doctrine 
that a conspiracy may exist to subvert the government, and 
that the conspirators are nevertheless innocent of compassing 
and imagining the death of the king. The result is inevit- 
able, and a treasonable intention is a conclusion of law binding 
alike upon the jury and the court. 

When in Despard’s case, lord Ellenborough told the jury 
that proof of a conspiracy (aiming at the destruction of the 
o be received as the strongest and most 


; 


government), was 
cogent evidence of the compassing and imagining the king’s 
death, he did not mean that the conclusion resulting from that 
evidence was a question competent for the jury to consider. 
Tae jury were to consider the evidence in reference to the 


blished a conspiracy, but they were 


question whether it « 
not to consider the effect of that conspiracy. No evidence 
would have been received by the court, to show that the 
party whose acts implied treason was not influenced by a 
traitorous intent, or that in subverting the government, he 
designed to spare the life of the king. 

If the question stated by Mr. Phillips is of any importance 
or value, the opinion which he seems to favour that overt acts 
of conspiracy are not conclusive as evidence of treason, would 
if established as correct in principle, lead to the result that 
even substantive acts of treason such as are provided for in 
the statute of Geo. IIL, or even those substantive acts which 
constitute a levying of war or an adherence to public enemies, 
and are declared by the constitution to be treason against the 
United States, might be explained by evidence showing an 
innocent intention. But none of the authorities cited support 
this doctrine. The overt acts are it is true always submitted 
to the jury as evidence of treason, because it is their province 
to decide all questions of fact, and to determine whether the 
mind so consented to the act as to constitute a treasonable 
intention. The jury are to try the question whether the pri- 

. 
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soner had the intention to do the acts which the law regards 
as treasonable, not whether if he performed those acts he 
intended to commit the crime of treason. 

In the United States, if a man levies war against the gov- 
ernment, he cannot be permitted to show that he did not 
intend to commit treason. If he adheres to the enemies of 
the United States, he cannot show that he had no traitorous 
purpose. Malice and a traitorous intent, in the ordinary sense 
of language may be absent, and yet if the accused has done 
those overt acts to which the law has attached a treasonable 
intention, on account of their necessary tendency, it is the 
duty of the jury to find, as an unavoidable conclusion from 
the evidence, that the accused was guilty of treason. 

Another case of great interest introduced by Mr. Phillips 
into this collection, is the trial of Algernon Sidney, who was 
concerned in the same conspiracy which was proved against 
Lord Russel. 

Algernon Sidney, the son of the earl of Leicester, was in- 
dicted before the lord chief justice Jefiries for high treason in 
compassing and imagining the death of the king. It was 
proved by lord Howard of Esevick, as in the case of lord 
Russel, that the prisoner had conspired to excite an insurrec- 
tion to overthrow the government. To supply the place of 
a second witness, certain papers found in Sidney’s house 
were given in evidence, which were described by Jeffries as 
evincing that he was guilty of compassing and imagining the 
death of the king. The passages set out in the indictment as 
treasonable, were from a written tract which purported to be 
an argument in apswer to sir Robert Filmer’s Patriarcha, 
Their drift was to show, in opposition to sir Robert Filmer’s 
doctrine of non-resistance, this principle—that kings rule by 
the consent of the people, subject to the control of parliament, 
and amenable to the people for acts of misgovernment; and 
that in extreme cases of tyranny and oppression, resistance 
would be justifiable. 

Sidney defended himself with spirit and courage: he 
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argued, that in point of law, such a conspiracy is not any 
proof of a design to destroy the life of the king; that such 
designs are entirely distinct, and the one has no necessary con- 
nexion with the other; that although the destruction of the 
king might possibly ensue on the levying of war, yet in many 
instances, it had been known to be otherwise, nor could it be 
justly considered as a natural or necessary consequence. 
But Sidney seems to have overlooked a principle, which is a 
direct consequence of his own doctrines, viz. that the sub- 
stance of the crime of treason is the intention to subvert the 
government; that it is in fact a crime against the people, and 
that it is in form only an offence against the person of the 
king, though aimed against his majesty and government. 
This defence of the prisoner was very properly treated as of 
no weight—the court declaring that a conspiracy to levy war 
was a sufficient evidence of treason. 

Algernon Sidney, though neither he nor lord Russel were 
concerned in the Rye House plot, or had any design upon 
the life of king James, was undoubtedly privy to the projected 
rising, and to the conspiracy of which lord Russel, Monmouth, 
and others were parties. He would have escaped a convic- 
tion, though the offence was clearly proved against him by 
the testimony of one witness, but for the infamous conduct of 
Jeffries, who told the jury that the unpublished writings of 
Sidney, found in his closet and written in the latter days of 
the protectorate, were themselves as overt acts of treason, 
sufficient evidence. Sidney was found guilty of treason by a 
reluctant jury, and soon after executed: but the attainder 
was reversed by an act of parliament, passed in the first year 
after the revolution, and all the proceedings were ordered to 
be cancelled and destroyed, never to be visible in after ages. 
We have dwelt thus in detail upon the cases of these illustri- 
ous men, because, though involved in a premature and un- 
fortunate attempt to throw off the burdensome rule of the 
Stuarts, they were men of singular purity and elevation of 
character; and the trial of Algernon Sidney has a peculiar 
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interest for those, who under every form of government and 
in every clime, regard the voice ef the people when clearly 
expressed as the fundamental law. 

Mr. Phillips’ collection of trials contains many cases of great 
interest, and his observations, especially such as relate to 
evidence, are in general valuable and important; but we 
have not space for a more extended notice. 





ART. III.—ON THE COMPETENCY OF THE PLAIN. 
TIFF OF RECORD AS WITNESS TO PROMOTE A 
RECOVERY. 


Few questions of law present more difficulty than those 
which relate to the competency of witnesses; and it would 
seem yet undetermined whether the ends of justice are best 
promoted by throwing open the door to the admission of all 
testimony bearing upon the subject-matter of a cause, and 
leaving the decision as to its credibility to the judges of fact 
appointed by law, or by attemiping beforehand to lay down 
such general rules as shall exclude those who may be pre- 
sumed to be influenced by motives of passion or interest, too 
strong to render them worthy of being relied on as the sources 
of truth. Yet amid the diversity of opinion which has pre- 
vailed on this subject, the jurisprudence of all nations has 
treated the actual parties to a cause as being the persons least 
fitted to be heard in their own behalf, and either has excluded 
them as witnesses altogether, or has received their testimony 
only toa limited extent and upon certain terms. The common 
law of England as generally adopted in this country, far from 
forming an exception to this rule, has on the contrary inva- 
riably carried. it to the fullest extent, and has permitted those 
whose names appeared on the record, to be heard as witnesses 
only where they have been entirely strangers to the issue 
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before the jury, or where in the absence of interest they have 
consented to give evidence for the opposite party.? 

The courts of Pennsylvania follow the common law, but 
they also administer the principles of equity, and their juris- 
prudence is composed of the principles belonging to each of 
the great English systems. Hence they were at an early 
period disposed to derive their doctrines, with regard to the 
competency of witnesses, from both sides of Westminster 
Hall; and observing that in chancery the evidence of trus- 
tees invested with the legal interest in the cause of action 
was not rejected, they were induced in Steele v. The Phoenix 
Ins. Co. to determine that this equitable doctrine extended 
to the case of the assignee of a chose in action who had 
brought suit in his own name, and subsequently had marked 
the action to the use of a third person, and transferred.all his 
interest to him. This case was confirmed by a great number 
of subsequent decisions, and among others by that of Hart w. 
Heilner,* in which several cases were cited from the English 
chancery reports, for the purpose of showing that a party to 
a bill where merely a trustee, might be examined as a witness 
for the purpose of promoting a recovery. In none of these 
cases however was any point of this sort determined, as they 
were in general instances of mere trustees, strangers to the 
record, while those which went farthest only determined—the 
one that depositions taken before the witness became a party, 
might be read afterwards,‘ the other that had the answer 
shown that no decree could be made against a defendant, he 
might have been examined.’ In both of these cases equity 
followed the law, and it is only necessary to refer to any text- 
book on the rules of chancery, with regard to the competency 


* Wakcly v. Hart, 6 Binney 319; Van Deusen v. Van Slyck, 15 John. 223; 
Bates v. Conkling, 10 Wend. 389. 

* Worrall v. Jones, 7 Bing. 395; Taylor v. Henderson, 17 Serg. & Rawle 
453; Norden v. Williamson, 1 Taunton 378. ’ 

* 3 Binney 386. * 3 Rawle 407. 

* Goss v. Tracy, 1 Peere Williams 287 ; Featherby v. Park, 3 Atkyns 604. 
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of witnesses, to learn that apart from some special order, par- 
ties to the suit are equally excluded on both sides of Westmin- 
ster Hall. It is as much a rule of equity as of law, that one 
of the complainants in a bill cannot be heard in support of 
the case of the other, even where he is a mere trustee without 
interest in the cause,? and it therefore follows that if the 
plaintiff offered as a witness in the case of Steele v. The 
Phenix Ins. Co., or in that of Hart v. Heilner, had filed a 
bill in equity and afterwards assigned his claim, he would not 
have been rendered competent to give evidence to support a 
recovery by the payment of costs. ‘These cases therefore 
proceeded upon a mistaken view, both of the doctrines and 
practice of chancery, in holding that the evidence of the plain- 
tiff should be admitted upon equitable grounds, because he 
was merely a trustee, although a party to the record. 

In those instances, where the assignment has been made 
before action brought, as in Martin ». Stille,’ the principles if 
not the practice of equity might appear to support the com- 
petency of the plaintiff, since when the assignee of a chose in 





action is not a party to the bill, he is a competent witness if 
not interested in the event of the suit. But this only brings 
us to the consideration of what is after all the substantial 
error in the reasoning of Steele ». The Phenix Ins. Co., 
Hart v. Heilner, as well as in that of Martin wv. Stille; an error 
which should ever remain present to the minds of the pro- 
fession in Pennsylvania, as a proof of the danger of intro- 
ducing into the common law, principles drawn from other sys- 
tems of jurisprudence, without also introducing the legal prac- 
tice with which they have been associated, and which gave 
them their actual efficiency, even when it was not their 
original foundation. In the system of equity as practised in 


England, if the holder of a chose in action might by his 


* Gresley’s Equity Evidence 243. 
* Philips v. Duke of Bucks, 1 Vernon 230; Hewatson ». Tookey, 2 Dick 


799 ; Mayor of Colchester v, —, 1 P. W. 595. * 3 Wh. 337. 
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assignment become a competent witness in support of a bill 
filed by his assignee, it was also true that the defendant had 
a right to be heard on his oath in an answer, which unless 
positively disproved, was taken as substantially true, and thus 
was avoided the inconsistency of swearing one of the parties 
to a contract, for the purpose of imposing its burden upon 
the other, while closing the mouth of the latter upon all pos- 
sibility of explanation or defence. This is the true reason of 
the continued existence in England, of the legal principle 
forbidding the assignment of a chose in action. Other parts 
of the common law have been altered by statute; and of late 
the incompetency to give evidence has been abolished as 
against all persons except the parties to an action, but the old 
fashioned doctrine that a mere right cannot be transferred, has 
held its ground. In other things, as in the case of the defence 
to a bond, the law by the actual legislation of parliament has 
been made to follow what De Lolme calls the experimental 
legislation of chancery, but the transfer of a chose in action 
enabling the transferrer to bring an action in his own name, 
remains as much an impossibility as ever. Whence has this 
arisen? Not from the fear of the offence of maintenance, for 
that would have been equally an objection on either side of 
Westminster Hall, but from the danger of allowing one of the 
parties to a transaction to come forward in:a court and give 
to the jury his own account of it, while the other from his 
position as defendant was silenced by an inflexible rule of law. 

It therefore appears that the decision in the case of Steele 
v. The Phenix Ins. Co, was not supported by the principles 
or practice of chancery under circumstances similar to those 
in which it was made, and that it was liable to the still more 
serious objection, that while it rested upon a distorted fragment 
of equity, it altogether destroyed the balance and proportion 
of the system of evidence as established at law. For this 
reason no doubt this case was not followed in the other states 
of this union, and even where, as in Massachusetts, no court of 
equity existed, a party to the record remained an incompe- 
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tent witness, although without interest and indemnified against 
costs.1 Nor did the evil which the departure from the common 
law in Pennsylvania was calculated to produce, fail to occur. 
It soon became but too common for parties to mark transfers of 
choses in action, with the understanding that they were to 
swear them through the courts, or at all events that their 
answers under oath and still more under cross-examination, 
would correspond with the representations on the faith of 
which the assignee had accepted and paid for the assignment; 
while in other instances the transfer was merely collusive, and 
made under the expectation that the proceeds of the suit would 
be shared with or given to the witness. Under these circum- 
stances the only question presented to the supreme court of 
Pennsylvania would seem to have been, whether it had power 
to retrace its steps and regain those ancient paths of common 
law and equity from which it had unintentionally departed. 
Nor could its power to do this seriously be doubted, since if a 
judicial tribunal be bound by its decisions, it is still more 
bound by the great principles of jurisprudence on which those 
decisions were supposed to have been founded. The rule of 
evidence in question, although it might in some instances 
have influenced the purchase of disputed claims, had not 
become a rule of property; nor did it stand on any other 
footing than the rule in Walton vw. Shelly, which after having 
been for some time solemnly asserted and acted upon by the 
courts of England and New York, was in both countries 
abandoned by the same tribunals whose authority had brought 
it into being. No doubt in that instance, an indorser by 
whom had been taken a promissory note, under the impression 
that it could not be discredited by the prior parties whose 
names appeared on its face, might have felt himself aggrieved, 
when in opposition to previous decisions their testimony was 
received, to prevent a recovery ; but it can as little be doubted, 
that this particular injury was justly disregarded by the courts, 


* Page v. Page, 15 Pick. 273. * 1 Term. R. 300. 
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when compared with their obligation to preserve what they 
conceived to be the principles of law and evidence. It was 
therefore to be hoped that the supreme court of Pennsylvania 
would have exercised their undoubted right, of overruling 
decisions which both in theory and practice were erroneous 
and had led to erroneous results; but to this extent they appear 
to have been unwilling to go. They have however decided 
that whether the assignment of a chose in action, be made 
before or after suit brought, it shall not if merely colourable, 
be allowed to render the assignor a witness when plaintiff of 
record; and that every such assignment shall be deemed 
colourable unless the contrary be clearly made to appear.1 
These decisions will no doubt remove the greater part of 
the mischief resulting from the innovation in the rules of 
evidence sanctioned by the case of Steele v. The Phoenix Ins. 
Co. It must sometimes however be difficult to determine in 
the hurry of a trial before a jury, what are the exact circum- 
stances under which an assignment has been made, and it 
may therefore be hoped that the legislature will interpose and 
restore on this subject the integrity of the common law, while 
opening if necessary for the ends of justice, a door through 
which the assignees of choses in action may pass into equity, 
where the oath of the assignor in those cases where it is 
admissible, will be counterbalanced by that of the defendant. 


' Post v. Avery, 5 W. & S. 510; Leiper v. Pierce, 6 id. 555. 
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ART. IV.—THE LAW OF REAL PROPERTY, AS AF. 
FECTED BY THE REVISED STATUTES OF THE 
STATE OF NEW YORK. 


(CONTINUED FROM NO, VIII.) 


Tue revised statutes contain the following important pro- 
vision : 

«“ Where a remainder shall be limited to take effect on the 
death of any person without heirs, or heirs of his body, or 
without issue, the words ‘heirs’ or ‘issue’ shall be construed 
to mean heirs or issue living at the death of the person 
named as ancestor.’’ 

The effect of this enactment is to reverse the rule of the 
common law, which is, that on such a limitation a dying 
without issue shal! be construed to mean an indefinite failure 
of issue. 

At the common law, when an estate was devised to one, 
and in the event of his death without issue to another, if the 
first taker died leaving issue to whom the estate devolved, 
whenever by the failure of issue the line became extinct, the 
ulterior limitation would take effect. 

Under the statute, if the first devisee dies leaving children 
in whom the estate vests, the limitation over can never have 
effect, though the children of the first taker should die within 
an hour after his death. Having once vested in the issue, the 
estate descends as an absolute fee from a new stock, as ona 
failure of the condition which rendered the fee determinable. 

The rule of the common Jaw was founded upon a sup- 
posed intention in the case stated to create an estate tail; and 
a remainder on such an estate would be effectual at whatever 
period it might vest, however remote. 

The rule of the New York statute is founded upon an 
intention, which is supposed in such cases to create not an 
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estate tail, but a fee simple conditional; but if the limitation 
had been such as to create an estate tail in terms, witha 
remainder over on the failure of the estate, that event being 
described as a dying without issue or otherwise, the limitation 
would be ineffectual; for it is provided by the revised statutes 
as follows: “All estates tail are abolished; and every estate 
which would be adjudged a fee tail, according to the law of 
this state as it existed previous to the 12th day of July, 1782, 
shall hereafter be adjudged a fee simple; and if no valid 
remainder be limited thereon, shall be a fee simple absolute.” 
‘Where a remainder in fee shall be limited upon any estate, 
which would be adjudged a fee tail according to the law of 
this state, as it existed previous to the time mentioned in the 
last section, such remainder shall be valid as a contingent 
limitation upon a fee, and shall vest in possession on the 


death of the first taker, without issue living at the time of his 


We have already observed, that the statute which abolishes 
the rule in Shelley’s case, does not seem to apply to devises 
where an estate is limited directly or by implication to the 
issue of a person to whom a life estate in the premises is 
given. If in such cases the interest of the first taker is an 
estate tail, the issue take by descent and not as purchasers. 
Under the above sections of the statute the estate tail is 
changed into a fee simple conditional, and the remainder over 
takes effect on the death of the ancestor without issue living 
at the time of his death. 

Important consequences result from this construction, not- 
withstanding the intent of the testator may be disappointed 
if the issue survive the ancestor, and soon after become 
extinct. The estate of the first taker is alienable, subject 
only to the condition of a failure of issue at the time of his 
death, and the estate descends to the heirs of the person to 
whom the life estate was given as the stock of inheritance. 

When an estate is devised to one and the heirs of his body, 
the intention of the testator is in effect that the tenant in tail 
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shall enjoy an estate for life, and that the heirs of his body 
shall take the estate in remainder. It is remarkable, that the 
statute permits this intention to be defeated by the convey- 
ance of the tenant in tail, although a remainder in terms to 
the heirs of the body, and any other remainder in fee limited 
upon an estate tail, is protected by the statute. In this res- 
pect there is an evident incongruity in the policy of the 
statute. 

The effect of these provisions is to impose a material check 
upon the power of alienation. In almost all cases where an 
estate tail is created, a remainder is also limited. The pro- 
vision of the statute, that such remainder shall be valid asa 
contingent limitation upon a fee, and shall vest in possession 
on the death of the first taker without isssue living at the time 
of his death, prevents the tenant in tail from passing the 
estate as he was enabled to do by a recovery at the common 
law. This change in the policy of the law is highly inex- 
pedient. On the whole, the changes which have been effected 
in the law relating to limitations on a failure of issue, are 
greatly to be regretted. The existing law which before the 
enactment of the revised statutes rendered estates tail alien- 
able by deed, as effectually as by a common recovery, had 
removed all inconveniences resulting from estates of this cha- 
racter, whilst proprietors were enabled to carve out limited 
interests with remainders, subject only to be defeated by a 
regular exercise of the power of alienation. The common 
law rules in regard to limitations after a failure of issue, were 
adopted only with the view of sustaining the intention. As 
the law is now declared by the provisions of the statute in 
question, a remainder after an express or an implied estate 
tail cannot have effect at all, if limited generally on a failure 
of issue, unless the estate determines at the death of the first 
taker. But the effect of the statute is not only to disappoint 
the intention of a testator in those cases where issue survive 
the first taker, and the estate is afterwards determined by 
their death ; it is in other respects ill considered. The statute 
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is imperative, that the terms “without heirs’? or “without 
issue’’ shall be construed to mean “ issue’”’ or “ heirs’ living 
at the death of the person named as ancestor; and it is appli- 
cable as well to a fund as to realestate. But it was a rule 
of law, that where vested interests in a fund are given to 
children at a certain age, and there is a limitation over in the 
event of their parent dying without leaving any child or 
children, the word “leaving”? may be construed as “having 
had” or “ having.” 

A testator! devised to J. M. and his son or sons, limited as 
aforesaid (7. e. to J. M. for life; remainder to his first and 
other sons) ; and if J. M. should die leaving no son or sons as 
aforesaid, then over. It was held, that J. M. took an estate 
for life, and W. C. M., his eldest son, a vested indefeasible 
remainder; lord Ellenborough c. j. observing, that “leaving”’ 
meant “having had.,”’ 

And where a testator? after giving vested interests in stock 
to his daughter’s children at twenty-one, directed, that in case 
his said daughter should die without leaving any child or 
children of her body lawfully begotten, or leaving any such 
child or children, and such only child or all such children 
should die before twenty-one, then that the stock should be 
transferred to the testator’s next of kin, who should be living 
at the death of the longer liver of them, his said daughter and 
her said children so dying before twenty-one. The daughter 
had two children who attained twenty-one, and died in her 
lifetime. Sir John Leach, v.c., held that the word “leaving’’ 
was to be construed as “ having.’’ 

If in eases of this character a literal construction is given 
to the New York statute, the intention of testators may be 
defeated. 

The statute 1 Vict. ec. 26,s. 29, was enacted to effect the 
same change in the rule of construction as the New York 
statute, but its provisions have been so skilfully guarded that 


* Marshall v. Hill, 2 Man. & Sel. 608. * Maitland v. Chalie, 6 Mad. 243. 
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the inconveniences which may attend the latter, are in a 


great measure avoided. It provides that the words which 
may import either a want or a failure of issue of any person 
in his lifetime, or at the time of his death, shall be construed 
to mean a want or failure of issue in the lifetime, or at the 
time of the death of such person, and that the act shall 
not extend to cases where such words as aforesaid import if 
no issue described in a preceding gift shall be born, or if there 
shall be no issue who shall live to attain the age, or otherwise 
answer the description required for obtaining a vested estate 
by a preceding gift to such issue. 

No change has been made in the law relating to cross re- 
mainders, but under the statute which we have cited they 
can only take effect when the tenant of the estate on which 
they are limited dies without issue living, at the time of his 
death. 

The changes which have been made by the revised statutes 
on the subject of limitations restraining the power of aliena- 
tion, are of the utmost importance. 

It is provided that “every future estate shall be void in its 
creation, which shall suspend the absolute power of alienation 
for a longer period than is prescribed. Such power of alien- 
ation is suspended, when there are no persons in being, by 
whom an absolute fee in possession can be conveyed. 

“The absolute power of alienation shall not be suspended 
by any limitation or condition whatever, for a longer period 
than during the continuance of not more than two lives in 
being at the creation of the estate, except in the single case 
mentioned in the next section. 

“« A contingent remainder in fee may be created on a prior 
remainder in fee, to take effect in the event that the persons 
to whom the first remainder is limited, shall die under the 
age of twenty-one years, or upon any other contingency, by 
which the estate of such person may be determined before 


they attain their full age.”? These provisions of the statutes! 


1 Revised Statutes, tit. 2, art. 1, sections 14, 15, 16, 
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received a construction in the case of Coster v. Lorrillard, 14 
Wend. R. 265. Lorrillard the testator devised all his estate, 
real and personal to his brother, and to twelve nephews and 
nieces in trust, to pay over, and divide the rents and profits 
of his real estate (after paying certain legacies and annuities), 
to and among the twelve nephews and nieces thus named as 
trustees in the will, during their natural lives, and to the sur- 
vivors and survivor of them, to be divided equally between 
them, or such of them as should from time to time be living, 
share and share alike. 

The testator farther directed by his will, that after the death 
of all his said nephews and nieces, all his estate then remain- 
ing should be equally divided among all the children of his 
said nephews and nieces, and the surviving children of such 
of them as might then be dead, in equal proportions, per 
slirpes, and not per capita, the distribution not to be made 
until two years after the decease of all his said nephews and 
nieces. 

On appeal from a decree of the chancellor, it was decided 
by the court of errors, that the trust created by the will was 
void within the provisions of the revised statutes; that the 
limitation over of the ultimate remainder was void, and that 
the whole estate passed to the heirs at law of the testator. 

The members of the court were divided in opinion in regard 
to the validity of the trust, under that provision of the statute 
which authorizes the creation of an express trust “to receive 
the rents and profits of lands, and apply them to the use of 
any person, during the life of such person, or for any shorter 
period,” and also on the question whether such a trust to re- 
ceive the rents and profits and pay them over was authorized, 
or the application of the rents and profits limited to the 
trustees, and whether a trust could be raised only where the 
beneficiary is destitute of the will, the discretion, or the power 
to hold and manage property for himself. These are topics 
to which we propose to recur, in discussing the provisions 
of the revised statutes relating to uses and trusts. 
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But the court were of opinion that the devise was void, as 
suspending the power of alienation for a longer time than is 
allowed by the statute. 1st. Because the trustees are pro- 
hibited by the statute from conveying in violation of their 
trust, and the devise to the trustees continued during twelve 
lives. 

2d. Because the cestuis gue trust are prohibited by statute, 
from assigning or conveying any estate or interest in the 
trust. 

3d. That the absolute power of alienation was also sus- 
pended beyond the time allowed by statute, by the creation 
of the remainder in favour of the grand nephews and nieces, 
which by the terms of the devise was not to vest until two 
years after the death of the survivor of the nephews and 
nieces, and that the remainder was therefore void. Independ- 
ently of the trust, it would seem that the estate for life in the 
nephews and nieces was a vested estate, and alienable as such; 
the limitation. in remainder would at common law, which 
permits the power of alienation to be suspended for a life or 
lives in being, and twenty-one years thereafter, have been 
valid, but was void under the statute, because it would have 
rendered the estate inalienable for more than two lives in 
being. We are decidedly of opinion, that the doctrine of the 
court that the statutory rule prohibiting alienation by trustees 
was a suspension of the power of alienation, within the 
statute, was erroneous. The rule of the common law, as well 
as the rule of the statute, contemplated restrictions by dimita- 
tion, on the power of alienation: a suspension of the power 
resulting from the time of the vesting of the estate, and nota 
disability of the parties in whom the estate vested. In this 
case the alienability of the estate devised, was not suspended 
by the limitations of the will. The disability was the conse- 
quence of a rule of policy declared by statute. ‘There is not 
a case to be found in the books in which a supervenient dis- 
ability, operating as a personal suspension of the power of 
alienation, has been coustrued to be such a suspension of the 


power by limitation as would render a devise void. 
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In this case, there was no limitation in the devise which sus- 
pended the capacity of alienation. The devise vested an 
estate in the trustees, which was in its character an alienable 
interest. The trustees were indeed restrained from convey- 
ing, but not by the provisions of the will. The disability is 
created by statute, and did not result from the limitations, 
Such an incapacity to convey, was like that imposed upon the 
Indian tribes residing within the state,| who are prohibited 
from making any contract for, or concerning the sale of any 
lands, or from selling and devising such lands without the 
authority and consent of the legislature of the state. The 
disability imposed upon trustees was of the same character, 


1 no suspension of the power of alienation, 


and constitutec 
because the power was capable of being exerted with the 
authority of the legislature. If the trustees, and all parties in 
interest, were incapable of making a valid conveyance under 
the direction of the court of chancery, the restraint on the 
power of alienation might be effectually removed by an act 
of the legislature, authorizing a conveyance, or removing the 
disability. 

It often happens that the absolute power of alienation is 
suspended for a longer time than the law permits by limita- 
tion, by reason of personal incapacity; but unless the limita- 
tion itself, by its terms suspends the power beyond the period 


allowed by law, it is not void. 


The provisions of the statute disabling trustees from con- 
veying lands held in trust, do not constitute such a suspension 
of the power of alienation as would render previous limita- 
tions void, because the suspension of the power is not created 
by limitation, but results from the character of the incumbent 
of the estate ; and for the same reason limitations subsequent 
to the act, which do not by their terms suspend the power of 
alienation beyond the period allowed by law, are valid, though 
the estate may vest in parties incapable by reason of personal 
disqualifications from making an absolute conveyance. 


’ Revised Statutes, part 2, art. 2, sect. 12. 
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If the prohibition of sale or conveyance by the trustees did 
not constitute such a suspension of the power of alienation as 
was contemplated by the statute, the estates for life in the 
nephews and nieces of the testator in this case were valid, 
though the remainders were undoubtedly void. 

The construction of the provisions of the statute on this 
subject, again came under consideration in the case of Hawley 
v. James.} 

James the testator, devised all his real and personal estate 
to trustees, and directed that the trust should continue until 
the youngest of the testator’s children and grand-children, 
attaining the age of twenty-one years, should have attained 
that age. The number of the children and grand-children 
was thirteen. The testator directed the trustees at the expi- 
ration of the trust term, to divide his estate into twelve equal 
parts, and to allot, distribute, and convey to certain of his 
children and grand-children severally, certain portions of the 
estate, for their lives, with power to the grantees to devise 


the same in fee to their lineal descendants, in such manner or 


proportions as they might think proper; and in the event of 


either of the grantees either leaving no descendants, or omit- 


ting to make a valid disposition of the same in execution of 


such power, then with remainder in fee to such person or per- 
sons as by the statute of descents, would have been entitled 
to inherit the estate, had the grantee, having derived the same 
from the testator, died intestate, lawfully seised thereof in fee. 
The trustees were also directed from the rents and profits, to 
pay certain legacies and annuities. The court were of opi- 
nion, that the creation of a trust term to continue until the 
youngest of the testator’s children and grand-children, attain- 
ing the age of twenty-one years, shall have attained that age, 
where the number exceeds two, was void under the statute ; 
that the life estates and the estates in remainder were also 
void, and that the real estate of the testator descended to his 


heirs at law. 


116 Wend. R. 61. 
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It was claimed in this case (and the decree of the chancel- 
lor in the court below recognised the principle), that the trust 
term was an estate for years, which might continue until the 
youngest of the children and grand-children attained the age 
of twenty-one years, but which was determinable on the 
death of all before that period. 

During that term, which was less than the average of two 
lives, it was said the power of alienation might be suspended 
within the policy of the statute. 

The court of errors however, were of opinion, that no limi- 
tation was valid by which a vested interest was suspended 
for any term in gross, for the continuance of more than two 
lives in being, except in the case where a remainder in fee is 
limited upon the minority of a prior tenant in fee simple. 

The decision of the court on this point was undoubtedly 
correct. Originally the law did not permit the power of 
alienation to be suspended at all by any limitation. The case 
of Pells v. brown, recognised the doctrine of executory de- 
vises, by which the common law has never permitted the fee 
to be in abeyance beyond lives in being, and a period equi- 
valent to an entire minority, and the ordinary time of gesta- 
tion. Instead of enlarging this period, the design of the 
statute most distinetly appears, to make the suspension depend 
only upon one or two lives; and upon a term of years, only 
in the case where the remainder is limited upon a fee deter- 
minable during or at the end of a minority. 

The testator in this case designed to create a trust which 
should continue beyond the period allowed by law, and dur- 
ing that period the estate was to be locked up in the hands 
of the trustees. Whether the trustees were capable of con- 
veying the estate or not, the exercise of such a power of 
alienation was inconsistent with the purpose of the will. The 
trust therefore, though it would have been valid at common 
law, was void by the statute according to the principle estab- 
lished in Coster v. Lorrillard. But if the devise is considered 
apart from the trust, it appears that it was the design of the 
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testator to vest an estate for life in his children and grand- 
children designated ; that each of the tenants for life should 
take severally ; that the estate of each should vest subject to 
the execution of certain powers in trust to be exercised by 
the persons nominated as trustees; and that on the death of 
the several tenants for life, an absolute estate in fee should 
vest in their heirs. 

The devise was decided to be void, merely because the 
limitations of the trust were void. 

The doctrine of the case is monstrous, and wholly at vari- 
ance with the statute and the whole policy of the law. The 
provisions of the revised statutes relative to uses and trusts, 
are sweeping. ‘They declare that uses and trusts, except as 
authorized and modified, are abolished. It is declared that 
every disposition of lands, whether by deed or devise there- 
after made, shall be directly to the person in whom the right 
to the possession and profits shall be intended to be invested, 
and not to any other to the use of or in trust for such person; 
and if made to one or more persons to the use of or in trust 
for another, no estate or interest legal or equitable, shall vest 
in the trustee. The effect of this provision is to execute the 
trust in all cases, except where active duties are imposed by 
the deed or devise on the trustee; and where the formal trust 
is thus executed the active trusts remain as powers in trust. 

Apply the rule to this case, and what is the consequence? 
Subject to the estate in the trustees, the intention of the testa- 
tor was manifest to devise all his estate severally, to the 
designated children and grand-children. The estate then 
vested in them subject to the performance of the trusts. 
These were to receive the rents and profits, and pay them 
over for the support of the objects of the testator’s bounty: a 
trust for accumulation which was void, because for the bene- 
fit of adults; and a power of appointment. None of the valid 
trusts prevented the estate from being executed in the ces¢uis 
que trust, though it was undoubtedly executed sub modo. 
The void trusts could have no effect whatever in reference to 
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the general design and intent of the testator. The trust for 
accumulation being void, would not prevent the parties in 
interest from entering into possession, and enjoying the profits, 
and for the same reason, if the trust estate to which the bene- 
ficial interest was subject was void, it could not prevent the 
estate of the devisees from having effect. 

The beneficial limitations would never be rendered void by 
the illegal limitations of the trust estate, except in cases where 
they could not be separated from the trust. 

In this case, the testator provided by his will that his entire 
estate should be vested in the children and grand-children 
“for division and apportionment,”’ declaring that he did not 
“designate the quantity of interest to be conveyed to them,”’ 
and giving to the trustees a power of appointment and distri- 
bution. The testator, however, declared that the trustees 
should in the exercise of the power of appointment convey an 
estate for life to each of the grantees, with power to devise in 
fee to his lineal descendants. Until the appointment should 
be made the estate would vest in the devisees, in the propor- 
tions declared by the will, and they would take the same 

with power to devise 


quantity of estate, viz. estates f 
before as after the appointment. A different and higher 


interest would be inconsistent with the existence of the 


» HG 
r ilie 


? 


power, and after the execution of the power the estates 
thereby created would take effect precisely in the same man- 
ner as if created by the devise which raised the power. The 
only effect therefore of the execution of the power would be, 
to make a division and apportionment of the estate. 

If the testator had devised the estate to the trustees, direct- 
ing them to convey the estate to the children and grand- 
children when the youngest of them should have attained 
twenty-one years, the statute to which we have referred 
would have executed the trust, although a third person had 
been empowered to appoint the quantity of interest. The 


‘ Sugden on Powers, chap. iv. sect. 8. 


VOL. V. 6 
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trustees in this case were clothed with the power of appoint- 
ment, but it was not therefore necessary that they should be 
invested with the estate. Every duty and power which they 
were required to execute, might have been carried into full 
effect, if the court had construed the trusts as powers in 
trust without vesting an actual interest. The testator indeed 
devised the estate to the trustees, and the statute provides 
that all trusts shall be void unless created to effect certain 
specified objects. The court were of opinion, that although 
some of the trusts were legal, the estate of the trustees was 


void, as created for the purpose of suspending the power of 


alienation beyond the period allowed by law. But if the 
estate of the trustees was void, it would seem to have been 
the duty of the court to have adopted such a construction as 
would have sustained the will, namely, that the trust estate 
not being such as was contemplated by the statute, was 
merely formal, and that the estate vested absolutely in the 
cestuis que trust, subject only to the execution of the power 
of appointment and to other valid trusts... ... The court, 
however, gave effect to the mere form, adopting the construc- 
tion that the devise vested the estate in the trustees, not for 
the performance of any active trust affecting the estate, ex- 
cept the execution of the power of appointment at the end of 
the term, and that the whole estate devised was void, because 
the trustees were disabled by the statute from conveying 
during the continuance of their trust. 

The whole history of the law does not exhibit a more 
unfortunate instance of a construction, by which substance 
was sacrificed to form. 

The statute most imperatively declared, that trusts should 


have no existence except as modified for the performance of 


certain specific objects, and that the formal estate should 
always give place to the beneficial interest, when an attempt 
was made to create a trust not sanctioned by the statute; and 
yet the court permitted the void limitations of form to defeat 


the substantial interest. Instead of construing the estate of 


the cestuis que trust as an executed present interest subject to 
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powers of appointment, effect was given to the estate of the 
trustees as a vested interest, although the beneficial interest if 
construed as a remainder, was incapable of vesting within the 
period prescribed by statute. 

Unlike the case of Coster v. Lorrillard, the void limitations, 
if there were any such in this case, were in the formal estate. 
Separated from the trust, the beneficial limitations were in all 
respects conformable to the statute; whereas in that case the 
remainders were contingent, because it was uncertain in 
whom they would vest. 

In the case of Coster v. Lorrillard, no vested estate was 
given to the objects of the testator’s bounty: whether they 
would ever take, depended upon an event contingent until 
after a period too remote by the provisions of the statute. 
But in the case of Hawley v. James (aside from the trust), an 
estate immediately vested in the children and grand-children; 
and with the accuracy of an experienced conveyancer the tes- 
tator provided that the power of appointment should extend 
only to the “quantity of interest,’? and that each devisee 
should take an estate for life with power to devise in fee to 
his descendants. 

The testator having divided his estate into twelve shares, 
and directed that the whole should vest in the designated per- 
sons to whom he specially assigned eight and a-half shares, 
directed that the remaining three and a-half shares should be 
distributed among all or any number of the designated per- 
sons, at the discretion of the trustees; but notwithstanding the 
especial reservation respecting this portion of the estate, the 
whole estate was intended to be vested in the individuals 
designated, subject only to the power of appointment and dis- 
tribution. 

Besides the general power of appointment which was 
given by the will, it contained the remarkable provision, that 
the trustees might at their discretion divest any of those who 
would have been entitled to a share of the estate, of their 
interest, for any cause of forfeiture which might seem suffi- 
cient to the trustees. If this was a valid power, it certainly 
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was not such as made it necessary that an actual estate should 
vest in the trustees until the time of its execution. 

Mr. justice Cowen, who delivered an opinion in support of 
the will and in favour of affirming the decree of the chan- 
cellor, did not consider the first limitations of life estates as 
vested interests. He supposed that if the trust term was void, 
the life estates with the remainders in fee took effect by way 
of executory devise, and vested at the time when the trustees 
were required to execute the power of appointment. There 
seems, however, to be no difficulty in so construing the devise 
as to vest an estate in the objects of the testator’s bounty, as 
an executed trust subject to the powers created by the will. 
Thus the formal machinery of the devise would be made 
according to the design of the original statute of uses, to wait 
upon the substantial intent. The application of the doctrine 
of cy pres was much discussed in the preceding cases, and it 
seemed to be supposed in each case, when the ultimate limi- 
tations were void for remoteness, that particular interests 
were not to be sustained by this rule of approximation, not- 
withstanding the statute provides that the intent of parties 
shall be carried into effect, so far as such intent can be col- 
lected from the whole instrument and is consistent with the 
rules of law, and though many provisions of the statute recog- 
nise the doctrine.' 

When a remainder is limited on more than two successive 
estates for life, it is provided by the statute that all the life 
estates subsequent to those of the two persons first entitled 
thereto, shall be void; and upon the death of those persons, 
that the remainder shall take effect. 

The statute, undoubtedly, recognises the principle, that 
where for remoteness or other reasons, the limitations cannot 
be carried literally into effect, such a construction shall be 
applied to them as will approximate to the intention. But 
this rule must not be so construed, as to give effect in all 


1 R., S. tit. 2, art. 1, sect. 19. 
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cases, to such portions of a devise as are in themselves unex- 
ceptionable, merely because such limitations if standing alone, 
would be consistent with the principles of law. The intent 
of the testator is to be collected from the whole instrument; 
and to give effect to a part only of the declared purpose, may 
often defeat the whole intent of a devise. In England the 
doctrine of cy pres has been applied to limitations, which if 
literally construed would have been void, as tending to a per- 
petuity, often in aid of the rule in Shelley’s case, and with the 
view to vest an inheritable estate in the first taker, to avoid 
the objections resulting from a suspension of the power of 
alienation beyond the period allowed by law. This principle, 
we maintain, it was the duty of the court to have applied in 
moulding the limitations in Hawley v. James. But it is not 


’ 


upon the rule technically called the cy pres rule, which has 
been in so many cases applied to sustain the paramount 
intent, by sacrificing the particular purpose, that the question 
depends, whether partial interests shall be sustained, when 
the principle limitations are sacrificed. When particular 
limitations in a will which are valid, are disconnected with 
other interests created by void limitations, they will always 
be sustained, unless it appears from the whole will, or from 
the relations of the parties, that the special limitations would 
not have been made, unless effect was given to the whole 
will. 

In the case of Coster v. Lorrillard, some of the tenants for 
life were heirs at law of the testator. As the limitations in 
remainder were decided to be void, if the estates for life had 
been supported, they would have taken a different and larger 
interest, than the testator intended to create, and if effect had 
been given to this part of the will, so far from approxi- 
mating to the intention of the testator, it would have been 
violated. This objection would not exist against the devises 
to such tenants for life, as in that case were not also heirs at 
law. 

A reason assigned by Mr. justice Nelson for overthrowing 

6° 
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the entire will, notwithstanding the life estates might have 
been sustained, though conjectural, is worthy of notice. The 
learned judge supposed that the testator would not have 
given life estates if the estates to the heirs of the tenants for life 
were not sustainable. But what would have been the will 
of the testator, if he had known that the principal limitations 
were void, the court were not to determine. It was their 
duty to sustain the will so far as the declared intent could be 
made effectual. 

One of the members of the court of errors! expressed the 
opinion, that in the construction of a will, if in consecutive 
and connected parts any one is found, which the law cannot 
sustain, there is no other safe conclusion than that the whole 
must fail ; seeming to found that opinion very much upon the 
equitable distribution provided by the statute of descents, 
But such a reason, though it was gravely urged, can hardly 
constitute a foundation for a general rule which is to be ap- 
plicable to all devises, whether the testator has heirs at law 
and next of kin, or not. That it influenced the decision of the 
court however, cannot be doubted. 

But the question, how far the rule of approximation shall 
be applied to devises, invalid in part, because inconsistent 
with rules of law, was not settled either in the case of Coster 
v. Lorrillard, or in Hawley v. James, because in each a ma- 
jority of the court were of opinion, that the whole will was 
vitiated by the void limitations of the trust estate. 

Nicholas W. Stuyvesant? by his will made in the year 
1828, before the revised statutes went into effect (1830), but 
republished in 1833, devised all his real estate to executors in 
trust, to make partition among his children, and to convey 
their several proportions to each for and during his natural 
life, with power to make leases for a life or lives in being, or 
for a term of sixty-three years; and by last will and testa- 
ment, to devise and appoint the land conveyed to him, to or 


* Mr. Senator Young. * Root v. Stuyvesant, 18 Wend. R. 257. 
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in trust for any one or more of his children, grand-children, 
nephews and nieces, for such estates, and subject to such 
powers as he should think fit; and for want of such appoint- 
ment, the land to go to the children of the son dying without 
making such appointment, and if he left no child or grand- 
children, then to the right heirs of the testator. Ona bill in 
chancery for the performance of a contract relating to a part 
of the land brought against one of the children of the testator, 
the chancellor decided, that under the will the estate vested 
in the children in the proportions that the executors were to 
make partition of the estate as an absolute estate in fee, and 
he decreed a specific performance of the agreement for the 
sale and purchase of the land. The chancellor was of opi- 
nion, that as the will gave a power to make leases for a longer 
period than the term allowed by the statute (twenty-one 
years), and a power to appoint successive life estates to per- 
sons unborn, with limitations over, it was void, except as to 
the direction of the proportion in which the children should 
take, and the power of partition. The decree of the chan- 
cellor was affirmed by the court of errors, 

So far as it regards the trust, the construction given to the 
will in this case was that which should have been adopted in 
the case of Hawley v. James. Although the devise was to 
the executors as trustees, the uses and trusts were transferred 
into possession. All such powers as were void were rejected, 
and the valid powers were sustained as powers in.trust. If 
the devise had been construed as vesting an estate in trustees, 
and if the authority of the case of Hawley v. James had been 
followed, the will must have been treated as altogether void, 
even in respect to the power of partition. But the decision 
of the court in this case was palpably erroneous; and the true 
doctrine was laid down with great clearness by Mr. chief 
justice Nelson, Mr. justice Bronson, and Mr. justice Cowen, 
who dissented from the judgment of the court.) 


' 1 Revised Statutes 728, sect. 55. 
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The dissenting members of the court were of opinion, that 
under the statute for transferring uses and trusts into posses- 
sion, the children took life estates in the land, subject to the 
power in the executors; that the estates in remainder to the 
grand-children, subject to the power of appointment by the 
life tenants, were valid, whether regarded as vested or con- 
tingent remainders, as on the decease of each of the tenants 
for life, the estate passed directly to the children, or lineal 
descendants, absolutely ; that the powers of appointment were 
valid, though general, because the donee might appoint to 
such issue as were within the line of perpetuity ; and that the 
power to lease was valid, because there was nothing impera- 
tive upon the tenants for life in respect to its execution, and 
it might be executed conformably to the statute. It is diffi- 
cult to understand upon what principie the chancellor pro- 
ceeded in reforming the will by giving effect only to the 
power of partition. On the principle of approximation, eflect 
might have been given to the intention of the testator that 
the children should take life estates and their descendants by 
purchase. 

John Hone: devised his estate real and personal to his 
executors in trust, to receive the rents and profits, and to pay 
over the same to seven children, and the descendants of two 
who were deceased, for twenty-one years, and at the expira- 
tion of that time, to divide the real and personal estate among 
the heirs of the testator or their legal representatives. He 
also gave by his will certain legacies to each of his grand-chil- 
dren, to be paid upon their attaining the age of twenty-one. 
It was held by the court of errors in accordance with the 
decision in Hawley v. James, that the trust term was void, 
and also the power in trust to make partition at the end of 
the term, but that the legacies to the grand-children were not 
contingent, but vested at the death of the testator. This 
case 1s affected by the same considerations as that of Hawley 


1 Hone’s executors v. Van Schaick, 20 Wend. R. 564. 
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v. James. The trust was a mere form. The beneficial inte- 
rest was devised to the children and grand-children as a 
present estate, and the devise would have been construed as 
vesting an estate in the cestuis que trust, if the true intent 
and spirit of the statute had been regarded. The trustees 
were directed to divide the rents and profits amongst the 
devisees ; and in all cases where for the objects declared by 
law, it is not necessary that the trustees should be in actual 
possession, the trust is executed by the statute in the party 
for whose benefit it is created. The trust to make partition 
was a power in trust, but this was merely formal, because 
the rule of partition was given by the will. The children of 
the testator were to take no more than a life estate, and the 
ultimate remainders were limited over to their descendants, 
or to the persons who at the time when partition was to be 
made, should be the heirs at law of the testator. 

The limitations in remainder were void, because they pro- 
vided for a suspension of the power of alienation, for a term 
in gross, which is not admitted by the statute. The estate 
for life might determine by the death of the children immedi- 
ately after the decease of the testator, but the remainders 
could not in that event vest, until after a term of twenty-one 
years from the date of the will, at the end of which period 
the power was to be executed. 

In conformity with the decision in Hawley wv. James, the 
devise of the real estate was set aside as void, and the estate 
descended to the heirs at law. As the grand-children who 
were decreed to take the legacies of six thousand dollars, were 
of the heirs at law, the decree so far as it respected them was 
certainly inconsistent with the doctrines of Coster v. Lorrillard. 

The will provided that the executor should convert his 
personal estate into cash, and sell and lease his real estate “to 
the end, that the rents and profits, interests and dividends 
thence accruing, might form one general fund for the pur- 
poses of his will.”’ The grand-children therefore to whom 
the estate descended in part as heirs at law, took shares much 
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greater in the entire property of the testator than he intended. 
So far from carrying the will into effect by approximation, 
the decree confirming the legacies disturbed the intention of 
the testator. : 

The life estates in the land or rather in the “ general fund,’ 
created out of the real and personal estate, were, considered 
aside from the more remote limitations, undoubtedly valid, 
and it is difficult to discern the propriety of the distinction 
between these partial interests and the legacies. The decision 
of this case so far as it respects the legacies to the grand- 
children, seems not to be reconcilable with that of Root v. 
Stuyvesant. “ That case,’’ said Mr. justice Bronson,’ “is in 
direct conflict on this point, with the decision of this court in 
Hawley v. James, and seems only to be regarded as an adju- 
dication between the amicable parties then before the court, 
and not as a precedent which can affect the rights of third 
persons.”’ 

William Cook? devised to his executors all his real and per- 
sonal estate, in trust, to convert the lands into personal pro- 
perty, so as to yield an income. He then devised to his 
two nieces respectively, one half the income of his estate, 
after they arrived at the age of twenty years, or married, and 


after payment of annuities, &c. And in case of the death of 


either of his nieces, after having attained the age of twenty 


Oo 


years, without issue, he gave to the survivor of them, the 


whole clear income of his estate; and in case of the death of 


either, leaving issue, he gave to such issue, the moiety of the 
income of the estate, directing the executors to apply it for 
the support of such issue, and authorizing them if the niece 
dying should leave a husband, to appropriate a portion of the 
moiety of the income to his support. Upon the issue attain- 
ing the age of twenty-one if male, or twenty if female, he 
directed the income to be paid to the child or children, accord- 
ing to their share of the one half of the income of the estate. 


' P, 569. ® Kane v. Golt, 24 Wend. R. 641. 
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It is manifest, that the limitation to the issue of the nieces 
was a contingent remainder to children unborn after two 
lives in being, and therefore void by the provisions of the 
statute. It was decided however, by the court of errors, that 
an estate for life vested in each of the nieces, and that this 
limitation must be sustained, notwithstanding the subsequent 
provisions of the will were void. This decision is undoubtedly 
in conformity with well established principles, but it is in 
direct hostility with cases which we have cited. 

Mr. justice Cowen, who delivered the opinion of the court, 
said, after declaring the general principle: “1 know there are 
a sort of standing quotations to the contrary of cases decided 
by this court. They appear upon the printed points: So 
far from sanctioning the doctrine for which they are cited, the 
opinion of every judge who spoke to these cases expressly 
denied it. It is true that the wills in question went pretty 
much by the board; but all that can be said as a consequence 
is, that the conservative rule was not liberally applied. If 
that be so, it is sufficiently unfortunate; for there is no rule of 
law which calls for greater latitude, even ingenuity, in en- 
larging and extending it.”” “ Any court acting systematically 
upon the opposite principle,” said the learned judge, “ would 
be a great evil.”? That the court of errors is in all its admin- 
istration of the law an insupportable evil, we think cannot be 
questioned, though their inconsistent decisions certainly prove 
that they are incapable of acting systematically on any prin- 
ciple. It is worthy of remark, that in this case, notwithstand- 
ing the devise was to the trustees, the court construed the 
trust as executed in the beneficiary—a construction which if 
it had been adopted would have saved the will in Hawley v. 
James. 

Abraham Van Vechten, an eminent conveyancer, by his 
will, after providing for certain special objects, devised to his 


' Coster v. Lorrillard, 14 Wend. R. 265; Hawley v. James, 16 ib. 61; Root v. 
Stuyvesant, 18 ib, 257. 
* Van Vechten v. Van Veghten, 8 Paige R. 104, 
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executors a certain part of his real estate, described as his 
house and lot on Market street, in trust to lease, and the 
residue of his real estate in trust to lease, sell, and convey the 
same, and to invest the avails of the whole, and apply the 
proceeds and income thereof as follows: one-fifth to his son 
in fee, three-fifths to the support of his daughters E., G., and 
H. respectively, and one-fifth to the support of his daughter 
A., free from the control or debts of her husband; and should 
any of his daughters die leaving issue, the share given for her 
support to be applied to the education and support of such 
issue; but in case.either of his said daughters should die with- 
out leaving issue, the use and income of her share which 
should then remain, to be divided among his surviving 
children or their heirs, except the share thereof to which his 
daughter A. would be entitled, which was to be vested in his 
executors subject to the trust relative to her fifth of the estate. 
It was decided in this case by Mr. chancellor Walworth, in 
conformity with the cases cited above, that the devise of that 
portion of his real estate which the testator directed the trus- 
tees to lease was void, it being apparent that he intended that 
it should remain in the hands of his executors to lease the 
same, and to receive the rents and profits thereof so long as 
any of his daughters should live; as the share in the rents and 
profits of either of them who should die without issue living 
at the time of her death, was given over to or for the use of 
the survivors. This he considered a devise of an estate to 
the trustees, inalienable beyond the period allowed by law. 
The devise of the rest of the real estate to trustees, to lease 
and sell and convey the same, and apply the proceeds and 
income thereof in the same manyer, was decided to be 
valid. 

The learned chancellor considered (in submission to the 
authority of the case of Coster v. Lorrillard), the trust to 
make application of the rents and profits, and of the proceeds 
of a sale, as well as a trust to lease, void, but he felt himself 
justified by a decision of the court of errors, in the case of 


' 
i 
i 
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Darling and others v. Rogers and Sagory,' to separate the 
void trusts from those which were valid, and to sustain a 
conveyance in trust, if any of the trusts therein specified were 
authorized by the revised statutes. He therefore decided that 
the devise in trust was valid as a power to sell, although the 
other powers were illegal; but that the land descended to the 
heirs at law of the testator, subject to the right of the legatees 
to have the same immediately converted into personal estate 
by the execution of the power in trust to sell. 

« Previous to the decision in Darling v. Rogers,”’ said Mr. 
chancellor Walworth, “I supposed that the 58th section of the 
article of the revised statutes relative to uses and trusts, 
which declares, that where an express trust shall be created 
for any purpose not specified in the statute, no estate what- 
ever shall vest in the trustee, when taken in connexion with 
the previous decisions in Coster v. Lorrillard and in Hawley 
v. James, in which cases I had attempted to separate the 
legal from the illegal parts of the trusts, precluded the possi- 
bility of making such a separation, where an estate not 
divisible in its nature was attempted to be conveyed to the 
trustees, It being now settled that any legal trust is sufficient 
to sustain a conveyance to the trustee, of an estate commen- 
surate with such trust without reference to the illegal trusts, 
which the testator or grantor has attempted to create in the 
same estate, there will be no difficulty hereafter in vesting the 
legal title in the trustee, for any purpose which is authorized 
by the revised statutes, without reference to the illegal uses 
connected therewith.”” When it is considered that the chan- 
cellor was embarrassed by the erroneous principles of the 
court of dernier resort, to which he was obliged to conform, 
he cannot be held responsible for the absurdities of his decree. 

There is no doctrine of the court of chancery more familiar 
than that which relates to the power of the chancellor to 
mould executory trusts, by rejecting such as are void, and 


122 Wend. R. 483. *1R. 8, 729. 
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giving effect to the intention of the parties creating them, by 
vesting an estate in the trustees or by clothing them with a 
power merely. But the same rule of construction and the 
same principles ought to have been applied to the whole will, 
If it was permitted to the court to remodel the will, all that 
was illegal should have been rejected, and all that was con- 
sistent with law should have been sustained. 

If the learned chancellor had construed the will as convey- 
ing no estate, but as simply creating certain collateral powers, 
subject to which the estate descended to the heirs, or if the 
devise had been construed as creating an estate in the trus- 
tees, which was transferred into a legal estate in the cestuis 
que trust, the entire will might have been sustained according 
to the intention of the testator. The cestuis gue trust would 
in either case have taken as tenants in common, and the 
power of alienation would not have been suspended beyond 
the period of a life in being. 

Undoubtedly, if the chancellor had not been trammeled by 
the decision in the case of Coster v. Lorrillard, he would have 
construed the estate as executed in the cestuis que trust, 
instead of regarding the estate as vested in the heirs, who 
thus in effect held in trust for those who had under the will 
the beneficial interest. 

A strange result has followed from the construction given 
to those provisions of the revised statutes, which were de- 
signed to relieve the law of uses and trusts from its complexity. 

In the case under consideration the testator devised all his 
real estate to trustees, who if they took any estate were to 
take the same throughout, and the cestuis que trust were to 
have the same interest in the entire fund to arise from an 
execution of the powers in trust; but it was the decree of the 
court that a part of the real estate vested in the trustees, who 
took an actual interest for the execution of their powers; that 
another portion of the real estate descended to the heirs at 
law, who held a mere formal estate, subject to the execution 
of the same powers for the performance of which an actual 
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interest vested in the trustees of the other part of the estate: 
and all this complexity of form resulted from a construction 
of a mere power to seli and raise a fund, which the parties 
beneficially interested were entitled to claim at law. 

The true rale of construction was adopted in the subsequent 
case of De Peyster v. Clendinning and others. Clendinning 
devised his real and personal estate to trustees (whom he also 
nominated executors), in trust, to suffer his widow to occupy 
his Sharon farm, with the stock, so long as she made it her 
residence, and to sell and convert all the rest of his estate into 
money; and also to sell the farm and stock after the death or 
removal of his widow, and to invest the proceeds of the 
estate; and after paying certain annuities to his widow and 
others during her life, to pay to his two sons and three of his 
daughters certain specified annuities during their respective 
lives out of the income of the estate, and to divide the residue 
of the annual income equally between such five children; and 
if either died without issue, his or her annuity and share of 
the income to be divided among the survivors, or if leaving 
issue, then to such issue during the life of such widow, and 
after her death the principal ofthe share to go to such is8tie, 
and the principal of the share of either child who died leaving 
issue after the death of the widow of the testator, to go imme- 
diately to such issue. 

The learned chancellor decided that notwithstanding the 
devise in terms of an estate in fee to the trustees, it operated 
as a devise of the legal estate to the widow of the testator, 
under the provisions of the revised statutes turning certain 
trusts into legal estates, in the cestuis que trust; that a legal 
estate also vested in each of the children during their lives, 
in the proceeds of the property devised to the wife for life, 
from the determination of her estate, and in the other pro- 
perty from the death of the testator ; that the limitations of 
the respective shares to the children of such of them as should 


18 Paige R. 295. 
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leave issue were also valid ; as the absolute ownership of each 
share could not, thereby, be suspended beyond two lives in 
being at the death of the testator. The chancellor was of 
Opinion, that the devise to the executors and trustees was 
valid, as a power in trust to sell all the testator’s real estate, 
and to convert it into personalty for the purposes of the will; 
that the property devised to the wife for life was to be con- 
verted into personalty when her estate determined by death 
or otherwise, and the residue of the real estate at the death 
of the testator. 

It was however decided, that the limitation over to the 
survivors and their children, on the death of any of his five 
children without issue, was void, as ‘it might suspend the abso- 
lute ownership for more than two lives in being at the death 
of the testator. 

The decision of the chancellor was undoubtedly in con- 
formity with true principle, but it would seem to be incon- 
sistent with the previous decisions of the court of errors, and 
also with some of his own decrees. 

If that construction of the devise had been adopted, which 
prevailed in Coster v. Lorrillard and Hawley v. James, it 
must have been decided, that the intent of the testator was 
to. vest an estate in the trustees (subject to the life estate 
which was executed in the widow) for the performance of 
the trusts; then, as by the operation of the 63d section of the 
statute relative to uses and trusts, the converted fund would 
be inalienable in their hands, and as by the directions of the 


will the trust might continue, during the respective lives of 


the children and the life of the widow, before it could vest 
absolutely in the grand-children, the power of alienation was 
suspended beyond the period allowed by the revised statutes, 
it must have been decreed that the will was void, and (the 
rule of approximation being discarded) that the estate devolved 
to the heirs at Jaw or the next of kin. Such a decision would 
not have been more remarkable than the ultimate decree in 
Hawley v. James. 
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In a later case there is a still more evident departure from 
the doctrines of the earlier decisions of the court of errors on 
this subject. 

Henry Eckford'! the testator, by his will made in 1831, de- 
vised all his estate to his executors in trast, to enable them to 
carry into effect the provisions and directions of his will, in 
which he expressed the desire, that his estate should not be 
divided until February, 1840. He directed his executors to 
sell so much of his estate from time to time as they should 
judge necessary or prudent; and to borrow money upon 
mortgages of the estate. He made provision that his wife 
should receive from time to time, sufficient sums for the 
maintenance of herself and her family, and in the event of her 
death before the division of the estate, directed his executors 
to devote so much money to maintain the family, as they 
should consider proper. ‘The testator farther directed a di- 
vision of the estate to be made on the first of February, 1840, 
and after bringing into hotchpot the portions already received 
by way of advancement, that an equal division of his entire 
estate should be made between his five children, giving a dis- 
cretion to the executors to distribute the estate in kind or the 
proceeds thereof, with a bequest of an annuity and a legacy 
to other persons. ‘The death of the testator occurred in 
1832. 

Mr. chancellor Walworth decided (on a bill by the execu- 
tors to obtain a construction of the will), that the estate devised 
vested in the executors, and that the trusts so far as they were 
valid, were to be construed as powers in trust: that the trust 
to receive the rents and profits, after the death of the widow 
of the testator, until the time designated for the division of 
the estate, and to apply the same according to the directions 
of the will, was void, as this would render the trust estate, or 
so much thereof as was not necessary to be sold to pay debts 
and legacies, inalienable for a term in gross (viz. eight years), 


* Dekay v. Irving, 9 Paige R. 521. 
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not determinable upon lives: and that the trust to provide for 
the surviving members of the family, after the death of the 
widow of the testator, was void. 

The chancellor was of opinion, that the power to divide the 
estate in 1840, was a mere power in trust, which did not 
require the continuance of the legal estate in the trustee to 
sustain it, and that if the power to sell at the end of a term 
inalienable was void, that part of the power would alone be 
void, and could not prevent the execution of the residue of the 
power authorizing a division or partition of the property. In 
this case, those “cardinal and conservative principles” which 
were so clearly repudiated by the court of errors in Hawley 
v. James, were applied without scruple by the learned chan- 
cellor, and the substantial intent of the testator was sustained 
by separating the void trusts from the legal provisions of the 
will, which were carried into effect on that principle of ap- 
proximation which had so often been denied. 

We think it very remarkable when the trust term had thus, 
been in effect defeated, that the chancellor did not perceive 
that nothing remained of the interest which had been devised 
to the trustees but the naked powers; that under the pro- 
visions of the will after it had been thus cut down, the parties 
in interest, being in the actual enjoyment of the estate devised, 
were in the predicament of the statute, viz. ces/uis que 
trust, whose interest was transferred into a legal estate, and 
that the trusis were capable of being executed as collateral 
powers. 

If the testator had devised to trustees in trust for the objects 
of his bounty, that interest which was actually carried into 
effect by the decree of the court, subject to the execution of 
the powers which were pronounced valid, the chancellor must 
have decided, that their estate was transferred into a legal 
estate, under that provision of the revised statutes to which 
we have referred. 

But the decision of Mr. chancellor Walworth though not 
altogether correct in principle, wes in conformity with the 


: 
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substantial intention of the testator; and he is especially to be 
commended for the use which he has made of the supposed 
decision in Darling v. Rogers,! to subvert the destructive doc- 
trines applied to wills by the court of errors in Hawley v. 
James. 

If the rules established in the latter case had prevailed, the 
chancellor must have decided that the estate to the trustees 
was void, because limited to continue beyond the period 
allowed by law, a term for years in gross; and that the estates 
which were limited to the children were also void, because 
they were to take effect after the term. And as the entire 
intention of the testator wouid have been subverted by this 


' We have not cited this case in the order of time, because we have (with all 
due deference to the learned chancellor), been unable to discover its bearing on 
the subject in discussion. 

Thomas Darling made an assignment of all his real and personal estate to 
assignees in trust for his creditors. 

The trusts declared were, that the assignees should with all due diligence, 
sell and dispose of the estate, real and personal, at auction or private sale, for 
the most money tliat could be gotten for the same, or to mortgage the real 
estate or any part thereof as they should deem most advisable, and best calcu- 
lated to be most productive, and collect the debts; and from the proceeds after 
deducting expenses, pay certain preferred creditors whose debts were estimated 
at about seventy thousand dollars, and with the residue of the proceeds pay the 
remaining creditors of the assignor. 

The 1 R. S. 722-3, sect. 55, of the article concerning uses and trusts, allows 
express trusts: 1, “'To sell lands for the benefit of creditors; 2. To sell mort- 
gage or lease lands for the benefit of legatees, or for the purpose of satisfying 
any charge thereon;” all uses and trusts except as expressly authorized being 
abolished. ‘The article no where expressly authorizes in terms an express trust 
to mortgage lands for the benefit of creditors. 'The court of errors were there- 
fore of opinion, that the trust to mortgage lands for the benefit of creditors, was 
void. But the trust was considered valid in respect to the personal property as 
a trust to sell; the assignment therefore was sustained by separating the valid 
trusts from those which were void, in conformity with a rule of equity which is 
well understood, and was aknowledged by the court of errors in the cases which 
Mr. chancellor Walworth supposes to have been overruled by this case. 

The court of errors in Hawley v. James, considered this principle inapplicable 
to trust estates created by devise, though it would have been acknowledged as 
decisive in reference to trusts created as in this case by assignment. 











RO THE LAW OF REAL PROPERTY. 





construction, no attempt to sustain any of the provisions of 
the will on the cy pres principle, or rather upon the maxim 
valeat quantum valere potest, would have been admissible. 

We dismiss this part of the subject with a single suggestion 
to conveyancers. 

The case of De Peyster v. Clendinning furnishes an instance 
of a valid devise, in which a testator was enabled to limit 
an estate for life to his widow, and to all his descendants in 
being, though more than two in number, without exceeding 
the limit prescribed by the revised statutes; and the case of 
Irving v. Dekay, is an instance of a devise by which the 
executors were enabled to execute all the valid trusts of a 
will, as powers coliateral. 

The difficulties which attended the leading cases on this 
subject in the court of errors, resulted from the limitation of 
an estate to the trustees. If the estate had been devised to 
the parties beneficially interested, and if the executors had 
been authorized to execute the valid trusts, as powers in the 
case of Hawley v. James, all the limitations might have been 
sustained. ‘The descendants of the testator in being would 
have taken as tenants in common, and the requisitions of the 
statute would have been observed. Even the cross remain- 
ders might have taken effect if the first takers of the estates 
for life had died without issue living at the time of their death. 

Whenever therefore the intention of the testator is to limit 
an estate for life, in the whole or any portion of his estate to 
his widow, and estates for life in severalty to his descendants, 
in his entire property, with remainders over in fee, the devise 
should be to them in terms as tenants in common; and no 
estate should be vested in trustees in ordinary cases, when 
the active duties of the trustees may be performed as collate- 
ral powers. Whatever estates are created by way of execu- 
tory devise can never be limited after a term in gross. 


(To be continued.) 


Are I 
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ART. V.—OF THE NATURE AND GENERAL EFFECTS 
OF SUBROGATION, 


[The following article is a continuation of the essay to be found in the seventh 
number of this magazine, for October, 1844. It is from the pen of M. Mour- 
ton, and is taken from the Revue de Droit Francais et Etranger for November, 


1844. Another essay is promised.] 


Let us pass to the results of the principle that the original 
action is only acquired by the person subrogated in order to 
secure his recourse over. 

1. The assignee for speculation: his object is to realize a 
profit; he assumes the risk of the insolvency of the debtor 
(1694), and receives in exchange the chance of a payment in 
full of the debt. Consequently, however small may be the 
price of his purchase, he acquires the right to demand from 
the debtor the complete fulfilment of that which he owed to the 
original creditor. 

To release the debtor without too much exposing himself 
to loss, to come to his aid, but so to take his measures that 
the good office which he agrees to render shall not turn to 
his prejudice, such is the end which he proposes, who, in pay- 
ing the debt of another, stipulates for or receives the benefit 
of subrogation; in this case the person subrogated can claim 
nothing beyond his disbursements. The debtor can always 
say to him, How much has my release cost you? What 
have you paid? Your expenses are the maximum of your 
right. 

Thus a creditor of 20,000 frances consents, under the appre- 
hension that his debtor may never pay him, to give a full 
acquittance to a third person who offers him only 15,000 
francs. The debtor shall not be held to any liability beyond 
that which has been paid. It is he and not the third person 
who will profit by the loss experienced by the creditor, for it 
is only for his interest that the operation has been made. 
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2. In distinction from the case of the assignee, the person 
subrogated does not always acquire the right to demand the 
interest at the rate stipulated for by the original creditor ; the 
law only accords to him that to which he would have right 
if he had acted as mandatory, agent or lender; for at the 
point where the action which belongs to him in his own 
right stops, there also stops the fiction of law which considers 
him as assignee of the original claim. Consequently, if the 
original claim was productive of an interest of six per cent., 
because it was commercial, or of an interest higher still, 
because it had its commencement before the law of the 3d 
September, 1807, the person subrogated who has made his 
advance since that law, will not have the right to recover 
interest at the rate fixed by the act constituting the original 
claim, but only at the rate authorized by the law in force at 
the period of the loan or payment. Five per cent. then will 
be the maximum of his right. 

M. Valette, who teaches that the person subrogated can 
obtain nothing beyond his disbursements, recognises never- 
theless his right to demand the interest attaching to the old 
claim, though it may be higher than the rate established by 
the law of 3d September, 1807.1 

Whatever may be the respect and confidence inspired by 
the accurate learning of this distinguished master, I do not 
hesitate to dissent from this opinion of his. It appears to me 
a contradiction to hold on one side that the person subrogated 
cannot employ the old claim, except within the limit of his 
disbursements, and to accord to him on the other hand, inte- 
rest at a higher rate than the capital which he has expended 
for the release of the debtor could lawfully produce; by which, 
there is in effect accorded to him that which he has not paid. 
For example, a debt producing an interest of twenty per cent. 
has been paid by a third person who procures himself to be 


* M. Duranton, t. xii. No. 138, when the subrogation has received the assent 
of the creditor. 
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subrogated. What has he expended? A capital productive 
at the most of an interest of five per cent. What consequently 
does the debtor who has been thus liberated owe to him? 
That which he has expended, that is to say, a capital with 
interest at five per cent. In the system which I am now 
combating, the person subrogated will receive a claim pro- 
ductive of interest at twenty per cent.; he will receive then 
beyond that which he has disbursed. This is to accord to 
him a profit which does not agree with the nature of the con- 
tract or quasi-contract between him and the debtor. The 
subrogation does not secure to him simply his recourse, but 
also a profit. Itis forgotten that the person subrogated does 
not act as a purchaser of the claim in the spirit of speculation; 
that it is the interest of the debtor, not his own, which he pro- 
poses to promote ; in a word, the principle of subrogation is 
completely abandoned. 

It is objected, that the necessity of paying the large interest 
is a guarantee that the debtor will exert himself to reimburse 


promptly the person subrogated, and on this account he ought 
to have the right to recover it, because the subrogation 
has given him all the securities of the old debt—all that could 


serve to assure its payment. But I answer, that if the sub- 
rogation transfers in effect to the person subrogated the means 
of coercion, which the original creditor possessed, its effect 
does not go to the extent of enabling him to acquire those 
which would consist of a la profit, which the laws in force 
at the period of his payment do not permit him to acquire 
in his own right. The fiction which considers him as assignee, 
ceases as soon as he has recovered all which he could have 
obtained, without the assistance of the subrogation, of a solvent 
debtor. In a word, it is as mandatory, agent or lender of the 
funds, that he is considered as assignee ; when the first quality 
ceases, the second vanishes. 


In fine, it is insisted—if the person subrogated might have 
bought the claim instead of discharging it, and as assignee 


would have had a right to the interest; wherefore shall he 
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not enjoy the same favour when he has paid with subrogation? 
Wherefore? Because he has not so willed. Certainly, by pur- 
chasing the claim, he would have acquired the right to de- 
mand the large interest which it was producing: but he has 
not done so. Let us take it then with the quality which it has, 
and not with that which it might have had. Do not let us 
substitute one operation for another: since it is a payment 
and not a purchase of the claim, let us treat him as he has 
wished to be treated, as a person subrogated merely. Now, 
what is the object of him who has stipulated for a subroga- 
tion? To secure his recourse, but not to realize a profit. Do 
not let us give him that which he has not wished to receive, 
He cannot pretend to be at the same time a person subrogated 
and an assignee: subrogated with a view to escape from the 
rigorous consequences of article 1690—assignee in order to 
haye the claim in its complete entirety with its large interest. 

In a word, has he paid as mandatory or agent? The 
debtor will say to him: It is for me, in my interest, that the 
payment has been made, to come to my relief, and render 
my position better in freeing me from a ruinous debt at large 
interest : if then there is any advantage to be drawn from the 
payment, it is I, I alone, who ought to profit by it. Has he 
advanced to the debtor the funds which have procured him 
his release? Then one of two things follows: either the rate 
of interest has been expressly stipulated for, or nothing has 
been said about it: in the first case, it is evident that they 
cannot go beyond the rate which may be lawful @t the time 
of the loan: in the second case, the loan is only a contract of 
benevolence. In both cases, the debtor has borrowed with 
the evident object of substituting a debt less hard upon him, 
for one which was ruinous. 

If the original debt did not bear interest, or if it produced 
interest below the legal rate, the assignee, up to the date of 
action brought, shall not obtain any interest or can only 
recover at the rate originally stipulated. As to the person 
subrogated, he will have a full right to his five per cent. if he 
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has paid it for the advantage of the debtor, or as manda- 
tory. If he is a lender of the funds, his right to interest 
shall be regulated by the agreement constituting the loan. 

Nevertheless the subrogation, which ought never to injure 
other creditors of the debtor, nor render the obligation of 
sureties more onerous, shall always be limited to the principal 
of the primitive debt, and the interest which it was producing. 
The interest to which the original debt did not give a right, 
cannot in any case be claimed by privilege or mortgage, and 
the sureties shall not be held, unless the payment has been 
made in their name, for their advantage or benefit, or with 
funds borrowed by them on interest. 

3. A guardian can never, even by authority of a family 
council, make himself assignee of an existing claim against 
his ward.: Can he pay the debt of his minor with subroga- 
tion? ‘The affirmative is not doubiful, if he pays in one of 
the cases where the law itself accords the subrogation, for in- 
stance, if he pays as joint debtor in solido, or as surety. 

But can he stipulate for subrogation in making a voluntary 
payment? Wherefore not? No law prohibits him. 

The guardian is not obliged to employ his own money in 
the affairs of his ward: but if in order to prevent or arrest rigor- 
ous measures, he agrees to indemnify or disarm an impatient 
creditor, should his prudence be converted into a fault? What! 
shall it be prohibited to him who exposes himself to joss, in 
order to preserve the patrimony of his debtor, to assure him- 
self by stipulating for subrogation? But then you injure the 
minor under the pretext of protecting him; for by this prohi- 
bition you refuse to the guardian the means of coming to his 
assistance. 

Thus, a creditor is menacing, an execution is impending, 
considerable costs are about to be incurred: the guardian is 
able and willing to prevent this danger, but the law says to 
him: Take care. The payment which you are about to make 


' V. Art. 450. 
VOL. V. 8 
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is imprudent. You wish to save the fortune of your ward, 
it is your own which you are endangering: if you pay, you 
will have no remedy but your mere action negotiorum ges- 
forum, which will leave you in the rank of a simple contract 
creditor of your ward. Who will recognise in that the lan- 
guage and spirit of the law of guardianship—of that law, the 
object of which is the preservation of the patrimony of those 
who are themselves incapable ? 

Why is it prohibited to a guardian ¢o purchase the claims 
against his ward? Principally because it is feared that he 
may buy them at a low price, in order to draw from them 
the greatest possible profit, in making way with those evi- 
dences of partial payments, which the ward might have set 
up against the assignor. But here this danger is not to be 
feared, since the person subrogated can only reclaim that 
which he has disbursed. If the payment with subrogation 
can profit any one, it is the debtor: whom can it injure? only 
him who makes it. A person subrogated, runs the risk of 
losing, never enjoys the chance of gain. 

But, says M. Duranton,' payment with subrogation by the 
agreement of the creditor, is nothing else than a purchase of 
the claim. Of what importance is the name and some shades 
of difference which may exist in other respects? Is not the 
result always the same? 

And if it is absolutely necessary to get rid of a troublesome 
creditor, the guardian may be authorized by the family coun- 
cil to satisfy him with his own money, but with the stipulation 
of subrogation. 

Evidently, one of these two propositions is false. In effect, 
if it is true that payment with subrogation is nothing else than 
the purchase of the claim, the council of the famiiy has not 
power to authorize it; for, as regards the purchase of the 
claim, the prohibition of art. 450 is absolute; and if this au- 
thority can be validly given, it is because the law recognises 


'T. xii. No. 121. 
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that payment with subrogation is not a dangerous act—is not 
a purchase of the claim. 

Consequently, if M. Duranton persists in seeing in the pay- 
ment which accompanies the subrogation, nothing else but a 
purchase of the claim, it is necessary that he acknowledge 





that the guardian really has not the power of coming to the 
assistance of his ward by getting rid of a rigorous creditor, 
and by that he violates the spirit of the law of guardianship. 
And if he acknowledges that there are shades of difference 
between assignment and subrogation, why not give effect to 
them? ‘These shades of difference are in this case decisive. 
The purchase of the claim indicates in the assignee a spirit of 
gain, the effects of which are to be feared as against the 
minor: hence the prohibition of art. 450. Payment with 
subrogation is an act of kindness, of which the results cannot 
but be advantageous to the creditor: wherefore prohibit it? 

In truth, subrogation can be used to disguise an act of 
speculation, a real assignment of the claim made at a low 
price, under the appearance of a payment in full. But since 
when has a transaction fair in itself been prohibited, under 
the pretext that it may be used to conceal a blamable act? 
If the law prohibits sales between husband and wife, because 
it fears that they may make irrevocable gifts under the appear- 


ance of contracts for valuable consideration, I see in this 
only an exception to the common law—a legal presumption 
of fraud—and not the application of a general pre-existing 
rule, a theory conceived a@ priori. Thus a person civilly 
dead ean buy and sell, though a sale may be employed to 
conceal those liberalities which he can neither make nor 
receive, In like manner, a natural child, adulterine or inces- 
tuous, can purchase of his father or mother, although he is 
incapable of receiving any thing from them as a gratuity. 
The law rarely presumes fraud, and it is not permitted to us 


to be more scrupulous than the law itself. 


*V. Art. 1595 
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A debt has been paid by the father of a minor: the guar- 
dian, who has the receipts in his possession, goes to find the 
old claimant, and says to him: “Let us understand one 
another: I am going to pay you a second time, but let us 
divide.”” The collusion is easy as we see. Shall we on this 
account prohibit the guardian from paying the debts of the 
minor with the money of the minor? 

A gratuitous assignment can be used to disguise a transfer 


for valuable consideration. Shall we on this account prohibit 


a guardian from receiving as a gift a claim upon his ward? 

The leases which the guardian makes of the property of 
his ward—the sales of things movable—the payments which 
he receives—the bringing of actions—in short, the greatest 
part of the transactions of his guardianship, can he not make 
these the means of fraudulently enriching himself? Shall we 
put then a general interdict upon his administration? 

The 474th article, § 2, in supposing that a ward who has 
come of age, after the account of the wardship has been ad- 
justed, may be found zn arrear to his old guardian, shows 
evidently that the latter could lawfully make advances, and 
for example pay with his own money the debts of the minor, 


he payment, 


1 


saving his recourse against him. ‘Nevertheless t 


although made without subrogation, can it not furnish him 


r a claim against his 


_ 


with the means circuitously « 


{ acquirin 
ward? It would be sufficient for him to have an understand- 
ing to this effect with a fictitious claimant. 

Further. If the law permiis him to acquire an action nego- 
tiorum gestorum, by paying with his money the debts of his 
ward, why prohibit him from acquiring for his security the 
original claim. Keeping the claim alive can hurt no one, and 
can have for the debtor none but good results. 

I will conclude with this argument: all that the law does 
not forbid is permitted: the law does not forbid a guardian to 
use his money in paying the debts of his ward, with subroga- 
tion to the rights of the creditor whom he pays: hence, &c. 

But I add, that if it is proved that an actual assignment, an 
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act of speculation, has been concealed under the appearance 
of a payment with subrogation, the judges ought to annul it, 
for they should rather consider the nature of the operation 
than the name which the parties have given to it: non ser- 
moni res, sed ret est sermo subjectus. 

That which I do not admit is, the position that subrogation 
ought to be invalidated from the mere consideration that it 
may be used to conceal an actual assignment: which would 
be to establish a presumption of fraud which does not exist in 
any law, and which the last paragraph of the article 1116 
very decidedly denies. 

1. The assignee who succeeds to the right of the claimant, 
can demand the object itself which makes the subject matter 
of the obligation: it is otherwise with the person subrogated. 

If the thing which constitutes the matter of the new obli- 
ration is of a different nature from the original claim, the 


ubrogated can even with the aid of the old action, 


I 
b= 


t! 


only obtain the kind of value of which he is claimant in his 
own right. Thus, had the old claim for its subject matter 


arrears of rent? The rights of the old claimant do not pass 
heey 


the subrogation to the new creditor, in the nature of rent, 


but modified and changed into a capital sum of which the 


person subrogated is c ant in his own right. Reversely, 
when a debtor pays a capital sum immediately demandable 
with funds borrowed and constituted in rent, the subrogation 
cannot transfer to the new creditor the rights of the old, in 
the nature of a capital in liately demandable, but in that 
of a capital not demandable.' 

This difference between assignment and subrogation was 


of great interest at the period when rents could be incumbered 
with mortgages, as well as the corporal immovables to 
which they were assimilated. As the assignment was an 
alienation of the rent, the assignee received it with all its 


1 i] 


charges, and consequently with all the mortgages with which 


' V. Pothier, Cont. d’Orl., tit. 20, chap. 1, sect. 5, art. 2, No. 85. 


Q * 
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it was incumbered on the part of the assignor; so that he was 
obliged either to abandon the rent or to pay the full amount 
of the mortgage sums. But the payment, though made with 
subrogation, having extinguished the rent, the mortgages 
which the creditors of the party subrogating had upon it, are 
equally extinguished by the effect of the payment, in the same 
manner as they are extinguished by the loss of the immov- 
able upon which it is an incumbrance. 

This theory may yet at present receive its application in 
consequence of the disposition of the article 655 of the code of 
procedure, which maintains the mortgages originally agreed 
to upon the rents. 

When the debt is alternative, at the choice of the debtor or 
the claimant, the assignee receives it under this condition, 
while the person subrogated can only claim of the debtor an 
equal value, whether as to amount or as to kind, with that 
which he has paid. 

If the subject matter be a quantity of wine or oil, the as- 
signee has a right to the matter itself, whilst if a third person 
extinguishes the debt by the payment of a sum of money, he 
can only, though subrogated, demand of the debtor a sum 
equal to that which he has expended in order to release him, 

In fine, if it has for its object the performance of an act the 
nature of which is not opposed to the assignment of the claim, 
the assignee can demand the fulfilment of it; but if the obli- 
gation has been performed by a third person who has pro- 
cured himself to be subrogated, the debtor is only bound to 
reimburse that which it would have cost him to fulfil the 
obligation, or ali the expense, supposing the person subrogated 
to be a mere agent or mandatory. 

It seems that in these diflerent hypotheses, the subrogation 


does not transfer the old claim, since not only the person of 


the claimant is changed, but even the subject matter of the 
right itself: whilst it is the old action which is transmitted, the 
subrogation is here only at the same time personal and rea/; 
the new subject of duty is reputed to have the same nature 


oo a ee ne pe 


ee 
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as that which made the matter of the primitive obligation. 
Without doubt the old elaim suffers important changes in 
passing from the person subrogating to the the person subro- 
gated; but I have shown at the commencement of this dis- 
cussion, that a right is still legally reputed the same, although 
it may undergo important modifications in passing by assign- 
ment or otherwise, from one person to another. 

Farther, as the subrogation cannot render the debt more 
onerous than it was, it must be understood that the debtor in 
all the cases where the payment shall have been made with- 
out authority, express or implied, and without advantage for 
him, can if he prefers it, continue to pay the rent, to pay the 
least valuable of the objects comprised in the obligation, alter- 
native at the election of the debtor, or a quantity of the same 
kind as that originally due, and even perform to the profit of 
the person subrogated, when this may be reasonable and pos- 
sible, an act similar to that which has been performed by 
him. 

5. In reference to an assignment properly speaking, the 
registry receives one per cent.; but in regard to a subroga- 
tion, whether legal or with the consent of the claimant, it is 
not the tax on assignments which is due, but the simple duty 
upon receipts, that is to say, 50c. per cent. In effect, as far as 
regards the person subrogating, the payment only produces 
its ordinary effects, and if, for the interest of the person subro- 
gated, it is considered as a purchase of the claim, it is always 
so that this kind of assignment has not that character of 
speculation which has occasioned so rigorous an imposition 
upon assignments proper. ‘The old action is only preserved 
to serve as a guaranty to the new obligation for which 
nothing is due: subrogation is consequently only an incident 
of the payment, which ought not to change its nature, so far 

regards the duties payable to the state. Although this 
decision is contrary to the opinion of MM. Championniere 
and Rigaud, I embrace with pleasure this opportunity of cit- 
ing their treatise on the duties of registry, as a work the most 
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learned, the most useful, and the most national which has 
been published for a long time. 

If the subrogation is agreed to by the debtor, the duty of 
an obligation is alone payable; the duty on a receipt is not, 
because the loan upon which the state receives the duty of 
one per cent. has for a condition, for its principal and direct 
end, the payment which is to be made. There is here a result 
analogous to that which takes place in the case of novation, 
where one debt is paid by means of another debt; now, in 
the case of novation, the registry only is taxed with the duty 
on an obligation. 

Besides the essential differences which I have been remark- 
ing between an assignment proper, and the case of cession 
causa solutionis, there are two others, which, without being 
connected so intimately to one or the other of the two princi- 
ples upon which the theory of subrogation is founded, result 
nevertheless from the nature of things. 

6. Thus the claim transferred is prescribed as to the as- 
signee, when it would be prescribed as to the assignor; but 
in the case of subrogation, the debtor cannot in general, op- 
pose to the person subrogated the same prescription which 
he could have made available against the person subrogating, 


had he continued to be the creditor; and at once, if the pay- 
ment has been made by the debtor with funds borrowed 
under the condition of subrogation, or by a third person in 

t 
the right of the person subrogated, will last thirty years from 


virtue of an authority express or tacit, it is very evident th 


the date of the /oan or of the payment. As to the original 
action, it will be prescribed by the same lapse of time, and 
dating from the same day ; for the payment which the debtor 
or his attorney makes, which produces this effect, amounts to 
an acknowledgment of the debt by which the prescription is 
interrupted to the benefit of the person subrogated. 

But if the payment has been made by a third person with- 
out authority, his recourse will be prescribed by the lapse of 
time remaining to the original claimant; after this time the 
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debtor, if he has not ratified the payment, can say to him: 
You pretend to have transacted my business, but it is precisely 
that which you must establish, and you cannot do it. When 
you paid, I was no longer debtor; you have not then libe- 
rated me. In truth I have no acquittance to set up against 
you, but the prescription takes the place of it. 

7. The debtor who has not ratified the assignment can set 
up against the assignee all the exceptions or pleas which he 
could have employed against the assignor if he had continued 
to be the claimant; this decision is equally applicable to the 
case where the subrogation has been consented to by the cre- 
ditor for the profit of a third, who has not been authorized by 
the debtor to make the payment. But if the payment has 
been made by an atlorney or by the debtor himself, the per- 
son subrogated need not fear those pleas which would have 
prevented the exercise of the old action. By the payment or 
s been given to 


by the express or implied authority which hi 
make it, the debtor has ratified the old debt before it was dis- 
charged, and this tacit ratification has effaced all its vices. 

We have been considering in what subrogation differs from 
assignment, in the proper sense of the term. Let us now see 
in what points they resemble each other. 

The subrogation like the assignment, transfers to the person 
subrogated the old claim with its incidents, qualities and pre- 
rogatives, in a word, with every thing which can serve to 
render more easy, prompt and sure, the performance of the 
obligation. 

Thus, the person subrogated has the advantage of the obli- 

ation in solido, of the indivisibility, of the chosen domicil, of 
the ascertainment of the place of payment, and in fine of the 
competence of the tribunal; if the debt discharged is verified 
by a deed with a clause of seizure, the person subrogated 
| 


can pursue the goods of the debtor under the sole condition 


of giving him notice of the payment.! 


''V. Art. 2214. 
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Is it secured by the right of arrest, or by a penal clause, the 
person subrogated receives it with this quality. 

The right of rescission for want of payment of the price, 
passes to the person subrogated as to an ordinary assignee. 

In order to hold the contrary, it is necessary that this power 
accorded to the vendor of rescinding the contract when the 
purchaser does not pay, should be a principal right distinct 
from the claim, having a peculiar and independent existence, 
Now this is not the nature of the right of rescission; to me it 
is nothing else than a remedy for the claim of the purchase 
money, of which it is like a lien, an action for damages and 
interest, only a security, an accessory born with it, lasting as 
long as it lasts, transmitted with it by assignment or succes- 
sion, and extinguished by the same causes of extinguishment; 
ina word, itis impossible to conceive of it apart from the claim. 
Indeed, it has for its object the property of the thing which 
has been sold, while the claim has for its object a sum of 
money; but what matters it? The action for damages and 
interest which accompanies every obligation to do any act, 
is it therefore a principal right, because it has for its object a 
different thing from that which makes the subject of the obli- 
cation? 

If the right of rescission is a security, a means of coercion, 
why deny it to the person subrogated? Is it in order to pre- 
serve it for the vendor? But this is impossible, since it is 
inseparable from the claim. Will it for the benefit of the 
purchaser be considered as extinguished? But what reason 
is there to make an exception to the ordinary principles of 
subrogation? Is there any text where it is said that the right 
of rescission shall be extinguished by the payment of the price 
of the sale, although the subrogation which accompanies it 
makes the claim still survive? I see on the contrary in the 
article 1250, 1° that the party subrogated receives all the 
rights of the creditor whom he has paid. It is then to intro- 
duce into the law a distinction purely arbitrary, to refuse to 


subrogation the effect of preventing the extinction of the 
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right of rescission, although it may be all powerful to pre- 
serve the principal right and its other guaranties, 

It seems to me more conformable to principle, to say that 
the right of rescission ought, like every other security, to 
follow the claim wherever it passes, at least so long as it does 
not clearly result from the clauses of the act, or the circum- 
stances of the case, that the vendor for the benefit of his pur- 
chaser, has only intended to transfer his claim. 

If the question is of a sale of movables, the person subro- 
gated will receive with the claim, 1. the right of lien (1612) ; 
2. the right of claim (2102, 4°); 3. the right of rescission 
(1657); 4. the privilege (2102, 4°). 

like manner he who pays with subrogation the rents 
due by a tenant, acquires of the landlord not only his claim 
and his privilege, but also his other securities, such as the 
right of demand (2102, 1°), and the power of seizing, with the 
ordinary exceptions, the articles of furniture in the house.} 

The clause by which it has been agreed that the debtor 
shall be in default by the mere lapse of the time fixed, and 
without the necessity of any other act (1139), and the prohi- 
bition made to the judges to accord a delay to those who are 

hit) 


sued on a bill of exchange are also securities which are 


sed in the benefit of subrogation. 


comp! 

In fine, as it appears to me, the right accorded to the creditor 
of being paid that which remains due to him or in preference 
to him from whom he has only received a partial payment, 


‘ +} 


passes to the second person subrogated as an ordinary 
assignee. 

The jurisprudence and the doctrine almost universal, admit 
on the contrary, that all the persons subrogated in different 
parts of the claim ought to come in concurrently, even when 
the subrogations take place at different dates; this concur- 
rence appears even so natural, that the most part of the juris- 
consults who admit it, do not take the trouble to justify it. 


1 819, C. Proced. * 157, Code Com. 
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Thus Pothier contents himself with affirming that it is evi- 
dent that the second person subrogated ought to come in pro 
rata with the first ; according to M. Toullier, this concurrence 
ought to take place, because the privilege of article 1252 is a 
personal right which the creditor cannot cede to any one 
subrogated. 

But is it not evident that M. Toullier makes also a real 
petitio principii, which resolves the question by the question 
itself? 

It isa personal privilege! Well, this is precisely that which 
is in question, that which it is necessary to prove. 

I say, it is not a personal right; and that which proves it, is 
that it may be transmissible by way of legal or testamentary 
succession ; it may be even by way of assignment properly so 
called, for if the creditor had not the right of selling the claim 


in all its extent, it would not have for him all the advantage 


which it imports. It is, in effect, for his interest, that the as- 
signee should receive all the securities of the claim; for he 
can thus more easily find persons who may be willing to buy 
it, and pay him for it its just value. To deny him then the 
right to cede his right, such as it is, is to take from him a por- 
tion of it. 

If then an assignment can transmit the special security of 
article 1252, why shall it not do the same as to subrogation? 
Is it not also a species of assignment? 

M. Duranton admits as we do, 1. that this security can be 
transmitted by means of assignment; 2. that subrogation is 
only an assignment of a particular kind; and yet he refuses 
to the second person subrogated the privilege which he accords 
to the assignee. 

But by what reasons sufficiently powerful does he justify 
a consequence so unexpected? Let us examine: the priority 
of the creditor over the party first subrogated is not trans- 
mitted to the second, because, in the case of a payment with 


subrogation, he has been rather willing to receive that which 
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remained due to him, than intended to transfer this part of 
his claim. 

The feebleness of this first argument is so evident, that it 
is diilicult to demonstrate it. What! When the payment is 
of the entire debt, the creditor who agrees to the subrogation, 
is by the admission even of M. Duranton,? considered to sell 
his claim; the subrogation is then an assignment of the 
action which belongs to him; or better still, it is nothing else 
than the purchase of the claim. 

And if it is a balance of the debt which is paid, the creditor 
who agrees to the subrogation is no longer thought to sell 
his claim, but simply do receive payment of it. What is this 
then but subrogation? Are there subrogations of different 
nature, one for the case when the creditor receives a full 
payment, another for that where it is only a balance which is 
paid? 
ays the balance, is not 


thought to purchase the right of the creditor, how comes it 


If the person subrogated who 


that he can, according to M. Duranton, exercise the original 
action? 

If this subrogation does not contain an assignment of 
action, how does the person subrogated, acquire not only the 
mortgages and ordinary privileges, but even all the other 
qualities of the claim, the right of seizure, the arrest of the 
body, the competence of the tribunal, &c.? How can such 
ideas be reconciled? If we treat of the right of seizure, of 
the arrest of the body, of the competence of the tribunal, the 
subrogation consented to by the creditor to the profit of 
the second party subrogated, is a quasi-assignment which 
transfers to him the claim. If on the contrary, the question 
is of article 1252, the subrogation does not contain more than 
an assigument of the claim: can the contradiction be more 
evident ? 


1 V, t. xii. No, 188. 2T. xii. No. 121. 
* T. xii. No, 114. * T. xii. No. 138. 
VOL. V. 9 
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“ But,”’ says still M. Duranton, “it is repugnant to reason 
that the second party subrogated, who has only made a pay- 
ment an act of the same nature and posterior, can neverthe- 
less have rights more extended than those of the party first 
subrogated.”’ 

The question is not to know if this result is very reasonable, 
but if it is ega/; the reason of the law, ought it not to be pre- 
ferred to our own? If it is permitted to elude its prescrip- 
tions, under the pretext that they are contrary to good sense 
and equity, how much will remain of the articles of our code 
absolutely obligatory? What is there which cannot be proved 
by arguments drawn from reason and equity? 

M. Duranton finds it wnreasonadle that the second party 
subrogated should have the right to precede the first; but is 
he altogether sure that every one will be of the same opinion? 
For my part I cannot be. The result at which I have arrived 
seems to me as reasonable as it is just. 

If he who first has made a partial payment has not pro- 
cured himself to be subrogated, will he not be preceded by 
him who in making payment of the balance, shall have re- 


t 
quired the benefit of subrogation? Yet each have made a 
payment, an act of the same nature. If of two successive 
lenders, the last only stipulates for a mortgage, shall he not 
precede the first? Nevertheless, has he not also made a loan 
an actof the same nature and posterior. Indeed, in both 
these cases the second creditor has stipulated for a special 
security which the first had not stipulated for; but is it not at 
the same time of the same kind? He who in paying the 
balance procures himself to be subrogated in the rights, 
actions, privileges, and mortgages of the creditor, wishes 
evidently in doing the business of the debtor, to acquire the 
most securities possible: now the privilege of article 1252 is 
an excellent security, which he without doubt has in making 
the advance of his funds, taken into consideration, upon 
which he has relied to assure his recourse. What reason is 
there to refuse it tohim? The interest of the person first sub- 
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rogated? But he suffers nothing by this subrogation: whether 
he is preceded by the original creditor or by another, what 
difference does it make to him? Does it not preserve the 
position which he has voluntarily accepted ? 

Is it for the interest of the creditor that the privilege in 
question should be pronounced to be personal? His interest, 
on the contrary, is promoted by making the privilege trans- 
missible by subrogation, so that he may be able more easily 
to find a third person who will consent to pay it in the name 
of the debtor. In transferring his privilege to him who pays 
him, he exercises and makes available against the party first 
subrogated, the privilege which the law secures him. 

Is it then for the interest of the debtor? Certainly not; for 
if it is permitted to him to offer the security of article 1252 to 
a new creditor, it will become for him a means of credit very 
useful, of which he can avail himself in order to exchange a 
rigorous creditor for one more accommodating. 

Thus the transmissibility of the privilege of the article 1252 
hurts no one: it profits all, even the party first subrogated, 
whose right, as that of every other creditor, is improved in 
consequence of the credit which the article 1252 offers to the 
common debtor. 

If all this is true, and I believe that I have demonstrated it, 
how can it be maintained that the transmissibility for which 
I contend is repugnant to reason? 

The theory of M. Valette upon this subject varies accord- 
ing to the nature of the subrogation. 

1. “When it is agreed to by the debtor, the interest of the 
creditor requires that his privilege be not transmissible; for if 
he refuses his consent to the subrogation, it is evidently 
because he desires to preserve his claim: now, when the 
interest of the creditor is no longer in question, the article 
1252 has no more any object; the common right ought con- 
sequently to resume itsempire. <A privilege cannot be turned 
against him whom the law which has created it, has wished 
to protect.”’ These are the words of M., Valette. 
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At the first view this reasoning appears decisive: however, 
it will not bear a closer examination. And in the first place 
it is not exact to say, that the circumstance that the subroga- 
tion is consented to by the debtor, is evident proof that the 
creditor desires to preserve his claim. Often in fact, though 
the creditor may be disposed to consent to the subrogation, 
the third person who comes to the aid of the debtor prefers to 
hold it of the latter, in order to acquire a pe rsonal right more 
extended than that which might result from the simple act of 
agency. Thus, in fact, he will obtain by the acknowledg- 
ment which results from the authority given or payment 
made by the debtor, the interruption of a prescription on the 
point of being complete: so also this recognition will import 
a ratification, which will divest the debtor of the capacity to 
invoke exceptions which it would otherwise lie in his power 
to do; and again, it will take from the debtor the means to 
make available an alternative left to him by the original con- 
ract. Ireply then, that if the creditor really refuses to agree 
to the subrogation, this refusal is an unjust resistance which 
the debtor has a right to overcome.! Now the exercise of 
this right is for the most part only possible, on the condition 
of offering to the new creditor all the securities of the old one. 
The non-transmissibility of the privilege of the article 1252, 
would be then a very important interference with the excellent 
principle of No. 2 of article 1250, a restriction which would 
entirely paralyze its operation. And for what end? To pre- 
serve to the creditor even beyond his term, a claim from which 
the debtor has so much to suffer, and which it is his right to 
extinguish. 

Finally, if the argument of M. Valette is good, it is neces- 
sary to go so far as to say, that if the creditor refuses his con- 
sent to the subrogation, the debtor will not be able to transmit 
either to the first or second party subrogated, the ordinary 
mortgages and privileges: for in this case, as well as in that 


' Art. 1250, 2° 
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which we have been examining, the interest of the creditor 
requires that this subrogation should not take place. Now 
the jaw cannot admit an argument, of which the necessary 
consequences would be directly destructive of its dispositions. 

I add, that supposing the law to be obscure, the wisest and 
most useful course would still be to accord to the debtor a 
means of credit, which so far from injuring any one is bene- 
ficial to all concerned. 

2° “If the subrogation is agreed to by the creditor,” says 
M. Valette again, “equality ought to take place, wnless it be 
expressly said in the act that the second person subrogated 
shall enjoy the privilege of article 1252.” 

This position tends to nothing less than to introduce the 
doctrine according to which the person subrogated only ac- 
quires the securities of the original claim, which have been 
expressly designated in the acquittance. Now this system is 
at present universally abandoned. M. Valette himself, teaches 
that the form of words, subrogate to my rights and actions, 
imports a complete and absolute subrogation, that is to say, 
as well the claim as its accessories, privileges, mortgages, 
sureties, arrest of body, &. Why ‘then only exclude the 
privilege of article 1252? Are there two kinds of subroga- 
tion, one which can be tacit, the other which ought to be 
express? 

Besides, is it rational to presume in the face of so general 
a clause, subrogale to my rights, actions, privileges, and 
morigages, that the creditor has not intended to pass, the 
person subrogated has not wished to acquire the particular 
privilege of the article 1252? Isit not on the contrary very 
evident that the person subrogated, has intended to put him- 
self in the place and stead of the creditor, for the purpose of 
exercising his rights as he would have exercised them himself 
if he had remained creditor ? 

I prefer then to say, that the creditor who subrogates means 
to cede, and the person subrogated means to acquire all the 
securities of the original claim, unless it be expressly stipu- 
9" 
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lated in the act that such or such a security shall be extin- 
guished. 

3. “If the subrogation be such as the law itself, 7¢ is nog 
doubtful that the first person subrogated ought to come in 
equally with the second.” 

To aflirm a thing, is not to prove it. Now this position, is 
it any thing but a mere allegation? Such is not however, 
the habit of M. Valette, who ordinarily advances nothing 
which he does not establish by reasons as new as powerful, 
But historical authority sometimes misleads minds the most 
independent, those even who are constantly pointing out, by 
the means of attention and judicious criticism, those errors 
which unfortunately have been consecrated by great names, 
Pothier had written ¢hat it is clear that two persons succes- 
sively subrogated, ought to come in equally, and every body 
taking it upon his word, has repeated after him: ¢he reason of 
this mazim is evident. Nevertheless, Renusson devoted to 
this interesting question an entire chapter, which proves that 
it did not appear to every body so easy as to Pothier. But 
what matters it? If the old jurisprudence admitted without 
difficulty an equality between persons successively subro- 
gated, is this a peremptory reason for deciding the same now? 
Is it not possible that the code has made a change on this 
point? I have already shown that this change would be use- 
ful. Ican now estabiish that if it is not eapress/y written in 
the articles 1249, 1252, the contrary theory is at least im- 
pliedly denied by those articles. 

Let us suppose upon this question a judgment thus argued: 
As it is repugnant to reason, that the second party subro- 
gated should have a right more extended than the first; as 
the privilege of article 1252, is personal to the original credi- 
tor, as besides, the creditor has no interest that his privilege 
should be transmitted, it is decided that the first shall come in 
equally with the second. Who would not recognise the rea- 
sons to be purely arbitrary, the reason of the judge substituted 
for the text of the law, or rather his aflirmation for reason- 
ing? On what articles is it supported? None are cited. 
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The party condemned, interposes an appeal, and by the 
court: 4s by the terms of article 1252, the creditor who 
has only been paid in part, has for the balance, a special se- 
curity consisting in the right of preference over a third person 
subrogated ; as by the terms of article 1250, the effect of sub- 
rogation is to transfer to the person subrogated the old claim 
with all its securities without any exception; as the iaw 
makes no distinction as to the effects which they produce, 
between subrogation by operation of law and other subroga- 
tions, it is decided that the privilege of the article 1252, passes 
with all the other securities of the claim, to him who has paid 
the balance due to the original creditor. Is or is not this de- 
cree conformable to the principles of the code? What article 
has been violated? Could the court of appeals reverse, as 
having been rendered in violation of the law, a decree based 


if this happened, the party last 


upon these dispositions ? 
subrogated might say: Before paying the balance I con- 
sulted the law: I saw by article 1252, that the creditor hada 
right of preference over him from whom he had only received 
a partial payment; by article 1250, that I was able, by pro- 
curing myself to be subrogated, to acquire the privileges 
which served to secure the portion of the claim held by the 
original creditor. If Iam deceived in my expectation, it is 
because the code has spread a snare for me, the law is nothing 
but a deceptive text. 

[ will add but one more remark. Those who maintain that 
the person first subrogated ought to come in equally with the 
second, admit nevertheless, that subrogation is a fiction by 
which he who pays or lends his funds to pay the creditor, is 
put in his stead and place, to exercise the same rights or at 
all events the same securities. But in their system, the 
second party does not enjoy the same rights: he receives in 
reality only a part of them. 

This is not all. By an inexplicable folly, the first person 
subrogated has the benefit of a part of the claim, which is re- 


fused to the second—a kind of liberality for which there is no 
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reason, which is not consistent to any thing, which nobody 
has intended to give to him. 

I prefer, for myself, to grant to the second party the secu- 
rity upon which he has reason to calculate. This transmis- 
sibility of the privilege of article 1252 injures no one: it is 
useful to the creditor whose right it increases in value, by 
rendering payment with subrogation more secure, and conse- 
quently more easy; useful also to the debtor, whose credit it 
favours, and consequently to his creditors, including the 
person first subrogated: there is no reason against it, and 
the law sanctions it, if not expressly, at all events im- 
pliedly. 

I believe, however, that this theory ought to be modified 
in one, but only one case, that where the exercise of the privi- 
lege would give place to a recourse to the profit of the party 
first subrogated against the second. Let us suppose a mort- 
gage debt of the sum of 10,000, francs secured by two sure- 
ties: one of them pays immediately 5000 frances: the other 
afterwards the balance. The sale of the mortgaged property 
only produces 5000 francs. If the surety who has paid the 
last sum invokes the privilege of article 1252, and claims that 
this amount belongs to him exclusively, the other will say to 
him: But I have paid 5000 franes for which I am not yet re- 
imbursed, and in your character of co-surety you owe me, for 
your part and portion, the security of this sum: now, you 
cannot by the exercise of your privilege, give rise to an obli- 
gation to which you are held on your part. 

This is not the only case in which the ordinary effects of 
subrogation are destroyed or modified, in consequence of 
relations existing between the person subrogated, and those 
against whom he exercises his recourse: certain obligations 
resulting from these relations are inconsistent with the acqui- 
sition of certain securities of the old claim, or only permit its 
acquisition in part. For example, when a joint debtor has 
paid the entire debt, the law, in order to secure his recourse 
over, invests him with the old claim, but divided into several 
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parts or small claims corresponding to the portions of the debt 
which each one of the co-debtors ought to bear definitively.? 
Thus the person subrogated does not acquire the liability 
in solido which serves as a security to the original creditor, 
and as to the mortgages with which the property of any of 
the co-debtors may be incumbered, they are not preserved as 
against them, except in the proportion of the part of the debt 
which ought to remain charged against them. 

This is because in becoming bound in solido, each of the 
debtors, at the same time that he promises to pay his part, 
receives and accepts an authority to pay that of the others. 
The payment of the entire debt constitutes then, on the part 
of him who makes it, many distinct and separate payments— 
payment of his portion and payment also of the portions 
which his constituents ought respectively to bear: conse- 
quently his subrogation is acquired in many parts, and is di- 
vided like his recourse. 

gAnd it would be thus, even if the subrogation were ex- 
pressly agreed to by the creditor: for the subrogation, what- 
ever its nature may be, brings no change to the relations 
already existing or to those to which the payment gave rise, 
between him who makes it and the debtor for whose benefit 
it is made. 

Let us go a step farther. The joint debtor who purchases 
the claim instead of discharging it, cannot invoke either the 
obligation in solido or the action on the mortgage, in order to 
pursue his recourse against one of the co-debtors. This act 
of S} 
which bind him towards those with whom he is associated :2 


veculation cannot affect the relations of partnership, 


in associating with them he has engaged to act for the 
interest of all; and he would be wanting in this duty, to elude 
the principle of the article 1213, by purchasing the action 
with which he is charged, and which he has promised to 


discharge. 


*'V. Art. 1213. * V. Art. 1848. 
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But if the affair for which the joint debt was contracted 
only concerns one of the co-obligees, he by whom it has 
been paid in full, will have a recourse in parts against those 
who with him played the part of surety—and for the whole 
against the debtor who was alone interested in the debt. 

The same theory is equally applicable and for analogous 
reasons, to the case where the debt has been paid in full by 
one bail(2033.) By a personal action, the security which he has 
paid can be made to act for the whole against the debtor, for 
his part and portion, against each of the other sureties: the 
original action which the subrogation transfers to him 
(1251. 3°) is used against each within the same bounds as the 


personal action. 


1 VY, Art. 1316 
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JURISPRUDENCE. 


DIGEST OF ENGLISH CASES. 


COMMON LAW, 


Selections from the Common Law Cases (not inserted previously) in the follow- 
ing Reports: 3 G. & Dav. part 3; 1 Dav. & Mer. part 1; 12 M. & W. parts 
1,2 and3; 4 M. & Gr. parts 5 and 6; 6 Scott N. R. parts 4 and 5; 7 Scott, 
N. R. part 2; 8 Scott, N. R. part 1.] 


ADMINISTRATION. (Right to maintain trespass for act between 
death and letters of administration.) An administrator may main- 
tain trespass for the seizure of goods of the intestate between the 
death and the grant of letters of administration. Thorpe v. Stall- 
wood, 6 Scott, N. R. 71 

2. (Title to sue on contract made before administration granted.) 
One E. P. having sent a quantity of goods to. Fernandez Po for 
sale, died intestate; and after his death, the defendants purchased 
the goods from the agent of the intestate there, who sold them for 
the benefit of the intestate’s estate; subsequently to the sale, the 
plaintiff took out letters of administration to the intestate, and now 


sued the defendants for the price of the goods: Held, that the action 


was maintainable; that the title of an administrator, though it does 
not exist until the grant of administration, relates back to the time 


of the death of the intestate, so as to entitle the administrator to sue 


in assumpsit for goods sold and delivered; and that, as the act of 


the agent was ratified by the plaintiff after he became administrator, 


it was no objection that the intended principal was unknown at the 


time to the person who intended to be the agent. Foster v. Bates, 
12 M. & W. 226. 
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AGENT. (Ratification of, acts of by principal.) An act done for 
another by a person not assuming to act for himself, but for such 
other person, though without any precedent authority whatever, 

becomes the act of the principal if subsequently ratified by him: in 





such case the principal is bound by the act, whether it be to his 
detriment or for his advantage, and whether it be founded on a tort 
or a contract, to the same extent and with all the consequences 
which follow from the same act if done by his previous authority; 
but it is otherwise where the party did not at the time assume to 


re goods are wrongfully seized by the 


act as agent. ‘Thus, whe 
sheriff under a valid writ of fi. fa., the execution creditor does not, 
\ come liable in trespass for the 
original seizure. Wilson v. Tummon, 6 Scott, N. R. 894. 
AGREEMENT. (Construction.) B. being indebted to A. in a 
ned a document in these terms: “I engage 


by a subsequent ratification only, be 


large sum of money, sig 


to ship for your account at M., in any vessel you may engage, 
&c., from forty to sixty tons of Morocco produce on the following 
terms, &c.; and I also engage that the above shall be shipped by 


my agent there, within thirty to fifty days from the time of the 
said vessel being ready to take in her cargo, &c. I do farther 
engage to ship produce on similar terms to the above, to the amount 
of what I may remain indebted to you after the first shipment as 
above, within six months from the sailing of the first vessel.” A. 
sent out a vessel and received the goods first mentioned. In an 


action to recover the residue of the debt: Held, that the agreement 


could not be set up as an answer, as it was optional on the part of 
A. whether he would send out a second vessel; and therefore it did 
not support a plea, alleging an agreement on the part of A. to send 


I 
out a second vessel, and receive the goods in liquidation of the 
debt. Phillips ¥. Af'alo, iM. & G. 846. 

ARBITRATION. (Finality—Mode of finding issue.) Assumpsit 
against an attorney, charging that he had undertaken a cause for 


the plaintiff and had conducted it negligently. Pleas: 1, non-as- 


sumpsit ; 2, a traverse of the negligence; issue thereon. ‘The cause 
; the costs of the cause to abide the 


was referred to an arbitrator; 
event and determination of the award. Award: 1, that defendant 


did promise modo et form; 2, that defendant was not negligent 


modo et forma. A rule to set aside the award, on the ground that 
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it did not finally determine the cause, inasmuch as the arbitrator 
by finding in the terms of the issues, without stating the result of 


the cause, had merely performed the functions of the jury, and had 





not adjudicated as to the cause of action, was discharged. The 
affidavits on which the rule was obtained did not set out the plead- 
ings, but they were set out in the affidavits in opposition to the rule. 
The court referred to the pleadings, to see whether the terms of the 
arbitrator’s finding were correct. Lowe v. Allen, 3 G. & D. 395. 

ASSIGNMENT. (What passes under.) ‘The plaintiff, a publican, 
assinged to his brewers, by way of mortgage, “all and singular the 
household furniture, plate, &c., stock in trade, goods, chattels and 
effects of him the mortgagor in, upon, about or belonging to all that 
inn, &c., and aiso the tap, yards, stables, buildings and premises 
adjoining or belonging thereto, as the same then were in the tenure 
or occupation of the mortgagor,” &c.; and the clause of re-entry 

empowered the mortgagees, in case of default, “to take, possess, 

hold and enjoy all and every the goods, chattels, effects and pre- 

mises to and for their own absolute use and benefit:” Held, that 
this deed passed only the property and effects that were upon the 
premises at the time of its execution. Tapfield vy. Hillman, 6 
Scott, N. R. 967. 

ASSIGNMENT OF LEASE. (Alien artificer—Covenant running 
with the land.) The stat. 32 Hen. 8, c. 16, s. 13, does not make 
void an assignment of a lease to an alien artificer. A declaration 
in covenant stated, that A. and B. his wife were seised in fee of 
an undivided moiety of certain premises in right of the wife, and 
C. was seised of the other moiety ; that A. and B. and C. demised 
the premises for twenty-one years to D., who covenanted with A. 
and C. to repair; that C. afterwards became seised in fee of the 
reversion of all the premises, and devised them to the plaintiffs and 
A. in fee; that A. died, and the plaintiffs survived him; and that, 
before the death of A., all the estate of D. in the premises came to 
the defendant by assignment ; and assigned as a breach, that the 
defendant would not, after the assignment and during the demise, 
and while the plaintiffs and A. were seised of the reversion, and 
before the death of A., repair the demised premises. Semble, that 
the covenant sued upon, being made with A. and C. only, was not 
a covenant running with the land, on which the assignee of the 
VOL. V. 10 
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reversion could sue; at least without an averment that the breach 
was committed in the lifetime of A.’s wife. Wootton v. Steffoni, 


12 M. & W. 129. 


AWARD. (ates of authority.) In debt for two calls of 11. each 


on 200 shares in a railway company, the defendant pleaded nun- 
quam indebitatus, payment, and set-off: the particulars of demand 
claimed one call upon 150 shares, and a second upon 180 shares; 
the cause being referred, the plaintiffs proved, that at the date of 
the first call the defendant was the proprietor of 640 shares, and 
of 1200 at the date of the second call; and the defendant was re. 
quired to discharge himself by proof of payment of calls upon the 
whole ; and, on his failing to do so, though he proved payment of 
calls on more than 200 shares, the arbitrator made an award in 
favour of the plaintiffs: ‘The court refused to set aside the award, 
upon a suggestion that the arbitrator had exceeded his authority 
in requiring evidence as to matters dehors the cause. Eastern 


Counties Railway Company v. Robertson, 6 Scat, N. R. 802. 


BILL OF EXCHANGE. (Composition with creditors of acceptor.) 


The plaintiff was indebted to the defendant in the sum of 501, 
upon a bill of exchange drawn by the latter upon and accepted by 
the former. Before the bill arrived at maturity the plaintiff called 
a meeting of his creditors, which was attended by one B. on the 
part of the defendant. At this meeting it was agreed that the 
several creditors of the plaintiff should receive a composition on 
the amount of their respective debts; and accordingly a deed of 
composition and release was prepared, and executed (amongst 
others) by B. on behalf of the defendant, and the amount of the 
composition was afterwards paid to the defendant. ‘The holder 
of the plaintiff’s acceptance afterwards sued the plaintiff thereon, 
and compelled him to pay the amount, with 61. 13s, for interest, 
and 22. 10s. for costs: Held that the plaintiff was entitled to re- 
cover from the defendant the amount of the bill and interest. 
Hawley v. Beverley, 6 Scott, N. R. 837. 

(Notice of dishonour.) A bill of exchange was indorsed to a 
branch of the national provincial bank of England at Portmadoc, 
who sent it to the Pwllheli branch of the same bank, who indorsed 
it to the head establishment in London: Held, that each of the 
branch banks were to be considered as independent indorsees, and 
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each entitled to the usual notice of dishonour. Clode v. Bayley, 
12 M. & W. 51. 

BROKER. (Action for breach of duty—Contract or tort.) De- 
claration in case stated that defendant was an oil broker, and that 
plaintiffs, linseed crushers, retained him, as such broker, to sell and 
deliver for them thirty tons of linseed oil, according to the contracts 
of sale, to such persons as should purchase, for commission and 
reward to defendant in that behalf; which retainer he accepted : 
that he, as such broker, in pursuance of the retainer, made a con- 
tract between plaintiils and P., by which plaintiffs sold to P., and 
he bought of them the thirty tons, at the price, &c., to be delivered 
by parcels, ut a place and times named in the declaration, each 


' 
parcel to be D 


paid for in ready money. That plaintiffs consigned 


two of the parcels to defendant, and he delivered them to P., on 
payment. And that, afier the making of the contract, and in pursu- 
ance thereof, and of the retainer, plaintiffs consigned to defendant, 
as such broker, the residue of the thirty tons, to be delivered by 
him to P. on payment: that the oil arrived &c., of which defend- 
ant had notice, and took upon himself the delivery according to 


the contract: and thereupon it became and was defendant’s duty, 


as such broker as aforesaid, to use all reasonable care that the 
oil should not be delivered to P. or any other person, without the 
price being paid to defendant according to the contract: yet de- 
fendant, not regarding such duty, did not use reasonable care, &c., 
that the oil should not be delivered, &c., without the price being 


paid, but neglected and refused so to do, and so negligently and 


carelessly behaved in the premises, that by defendant’s mere care- 
lessness and negligence, the last-mentioned oil was delivered to 
H. and Co., without the price being paid, by P. or any person to 


defendant: by reason whereof, and of P. having become bank- 


rupt and unable to pay, plaintiffs lost the said oil, and the price 


thereof, &c.: Held by the court of queen’s bench, after verdict 
for plaintiffs, that the duty was laid in the declaration as resulting 
from the defendant’s character as broker; but that the duties of a 
broker, as defined by statute and common law, did not include 
those said to have been violated by the defendant. Judgment ar- 
rested. Held by the court of exchequer chamber on error, that 


the duty resulted from an express contract described in the decla- 
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ration, and did not arise simply from the defendant’s character 
of broker; and that, for the breach of such duty, an action 
of tort lay: judgment reversed. Boorman v. Brown, 3 Q. B. 
511. 

COMPANY, PUBLIC. (Evidence of partnership—Illegality at 
common law.) ‘To assumpsit, charging the defendants as partners 
in a company called the Anglo-American Gold Mining Asso- 
ciation, upon a contract entered into with the plaintiffs by three in- 
dividuals (one of them being one of the defendants), as agents for 
and on behalf of the company—one of the defendants, J. L. H., 
pleaded, that he was not a partner or shareholder; that the com- 
pany or association in the declaration mentioned was an illegal 
company, presuming to act as a corporate body without any au- 
thority by charter or act of parliament, and also presuming to 
raise transferable and assignable stock and capital to an unlimited 
amount, transferable at the discretion of the holders, to the com- 
mon nuisance of the subjects of the queen ; and a farther plea con- 
taining similar allegations, and adding that at the time of the 
formation of the company no gold mines had been discovered, and 
that the objects of the company were fanciful, visionary and frau- 
dulent, tending to the common nuisance, &c. of the queen’s 
subjects. To these two latter pleas the plaintiffs replied de injuria. 
At the trial it appeared that one J. P., the agent of the company 
in America, had, under the provisions of the deed of settlement, 
drawn certain bills on one H. B., one of the defendants, on ac- 
count of the company, which bills being in the hands of bona 
fide holders for value, and about to become due, and the company 
having no funds to meet them, it-was agreed at a meeting of the 
shareholders on the 17th of December, 1835, that certain property 
should be sold by the directors, or that they should raise money 
by the sale of additional shares, to pay the bills; and that the di- 
rectors, on the 24th of the same month, entered into an agree- 
ment with the plaintiffs, under which the latter contracted to retire 
the bills for the honour of the drawer, having the option either to 
take certain shares in the company at a given time, or to require 
the repayment by the sharehelders of the advances so made by 
them, with interest. It farther appeared that the company con- 
sisted of twelve or thirteen individuals ; that the defendant, J. L. H., 
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had not signed the deed of settlement, nor become possessed of 
shares by any of the modes prescribed by the deed; but that he 
was present at the meeting of the 17th of December, 1835: Held, 
that a jury would be warranted in holding that this amounted to 
an admission by him that he was a shareholder, and dispensed 
with the necessity of more formal proof, by showing that he had 
conformed to the requisites of the deed, or otherwise. The agree- 
ment so made with the plaintiffs was sanctioned and adopted at a 
subsequent meeting of the shareholders held on the Sth September, 
1836, at which the detendant J. L. H. was not present: Held, that 
this was sufficient evidence of assent on the part of the company 
to bind even those who were not present at that meeting. And 
held, that the mere circumstance of the defendants having called 
themselves “The Anglo-American Gold Mining Association,” 
and professing to have stock transferable at the will of the holder, 
subject only to certain regulations as to registering transfers and 
proof of title, did not show the association to be a nuisance and 
public grievance at common law. Harrison v. Heathorn, 6 
Scott, N. R. 735. 

CONTRACT. (Time of performance.) The defendant contracted 
to buy of the plaintiffs ten tons of linseed oil, at 31s. 6d. per cwt., 
“to be free delivered by the plaintiffs to the defendant, within the 
last fourteen days of March, 1838, and paid for at the expiration 
of that time in cash, deducting two and-half per cent. discount.” 
In an action against the defendant for not receiving the oil pur- 
suant to the contract, the declaration stated, that, although the 
plaintiffs, ** within the last fourteen days of March, 1838, to wit, 
on the 3lst of March, 1838, were ready and willing, and then ten- 
dered and offered to deliver to the defendant the said ten tons of 
linseed oil, and then requested the defendant to accept the same,” 
&c., yet the defendant refused to accept or pay for the same, or 
any part thereof. The defendant pleaded, first, that the tender 
was made on the last of the said fourteen days of March, 1838, at 
a late time of that day, to wit, at nine o’clock in the night time of 
that day, the same time being, by reason of such lateness thereof, an 
unreasonable and improper time in that behalf for the said tender 
and delivery of the said oil; and that the plaintiffs were not until 
a late, and for the delivery to and acceptance by the defendant of 

10” 
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the said oil, an unreasonable and improper time of the said last. 
mentioned day, to wit, the hour aforesaid, ready and willing to 


deliver the said oil to the defendant, modo et forma. Secondly, a 





traverse of the averment that the plaintiffs were ready and willing 
to deliver the said oil. The plaintiffs replied de injuria to the first 
plea, and joined issue on the second. By a special verdict, it was 
found that the plaintiffs, on the 31st of March, 1838, at the hour 
of half-past eight in the said day (being a Saturday), did tender 
and offer to deliver to the defendant the ten tons of oil in the decla. 
ration mentioned; that, from the said hour when the said ten tons 
of oil were so tendered and offered to the defendant, there was 
full and sufficient time before twelve o'clock of the said 31st of 
March, for the plaintiffs to deliver, and for the defendant to ex- 
amine and weigh, and to receive into his possession the whole of 
the said ten tons of oil; that, at the said time, when the said oil 
was so tendered and offered by the plaintiffs to the defendant, he, 
the defendant, refused to receive the same, alleging that the said 
hour of the said tender was a late and, by reason thereof, an un- 
reasonable hour in that behalf.” The jury then found, “ that the 
said hour of half-past eight of the night of Saturday, the 31st 
of March, when the said oil was so tendered and offered to be de- 
livered to the defendant as first aforesaid, was a late and, by rea- 
son of its lateness, an unreasonable and improper time of that day 
for the tender and delivery of the said oil; and that the plaintiffs 
did not tender or offer, nor were they ready to deliver the said oil, 
to the defendant, until a late and, for the delivery to and accept- 
ance by the defendant of the said oil, an unreasonable and im- 
’ proper time of the said last-mentioned day, namely, the said hour 
of half-past eight in the night:” Held (lord Denman dissenting), 
that, in the absence of any usage of trade to the contrary, the 
tender was sufficient; the plaintiffs having, by the terms of the 
contract, up to twelve o’clock of the night of the 31st of March, to 
deliver the oil, and the jury having found that the tender was 
made to the defendant at an hour which left time enough for com- 
pleting the delivery before the end of the natural day. Startup v. 
Macdonald, 7 Scott, N. R. 269. 
COPYRIGHT ACT. (Pleading—Several pleas.) By the statute 
5 & 6 Vict. c. 45, for amending the law of copyright, it is enacted, 
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by sect, 11, that an entry may be made in a book to be kept at 
Stationer’s Hall, of the proprietorship of the copyright of books ; 
and that a copy of such entry shall be received in evidence in all 
courts, aad shall be prima facie proof of the proprietorship of copy- 
right. By sect. 14, it is enacted that any person, who shall deem 
himself aggrieved by any such entry, may apply to the court, or 
a judge, far an order that such entry may be expunged or varied. 
The plaintiff, whose proprietorship in the copyright of an apera, 
called Fra Diavolo, had been in litigation before the passing of the 
act, afterwards made the entry at Stationers’ Hall, and immediately 
commenced an action against the defendant for an invasion of 
copyright. The defendant did not set up any conflicting claim to 
the proprietorship: Held, on an application to expunge the entry, 
that the defendant, although himself claiming no title in the copy- 
right, was a person “ aggrieved” within the meaning of the act ; 
and the rule was discharged, only on the plaintiff’s undertaking 
not to use the entry as evidence on the trial. Semble, that where 
an entry is once expunged from the books, it cannot be again 
inserted. ‘The defendant was allowed to plead, that the plaintiff 
was not the proprietor of the copyright at the time of committing 
the grievance, and also that he was not the proprietor when the 
book was printed. Chappell v. Purday, 12 M. & W. 223. 
CO-SURETIES, LIABILITY OF. (Money paid.) A surety may 
recover contribution from his co-surety, in an action for money 
paid. And he may recover contribution according to the number 
of the sureties, without reference to the number of the principals. 
Where the plaintiff and defendant had executed, as sureties, a 
warrant of attorney, given as a collateral security for a sum of 
money advanced on mortgage to the principals, and, on default 
being made by the principals, a judgment was entered up on’ the 
warrant of attorney, and execution issued against the plaintiff: 
Held, that he was entitled to recover from the defendant, as his . 
co-surety, a moiety of the costs of such execution. Kemp v. Fin- 
den, 12 M. & W. 421. 

COVENANT. (Joint or several—Special case.) The declaration, 
in covenant, stated, that the defendant and others having formed a 
scheme for erecting, by subscription, a corn market at Newcastle- 
upon-T'yne, executed a deed-poll, whereby they did, for themselves 








‘ 
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severally and respectively, covenant, promise, and agree to and 
with each other, to advance and pay the several sums of money 
subscribed and placed opposite their respective names, for erecting 





the corn-market, subject to such alterations as should be thought 
convenient by the general committee appointed by the subscribers, 
within four years, and also to make such payments in respect of 
the said shares as should be deemed expedient by such committee; 
and the said subscribers and the defendant did, for themselves 
severally and respectively, and for their respective executors and 
administrators, severally promise and agree with the plaintiffs, in 
case of the default of such committee to require such payments 
within four years, then to make such payments unto such persons, 
and in such proportions, as should be required by the plaintiffs. 
It then averred that the plaintiffs did not subscribe any sum of 
ad money, but became parties to the deed, in order that, in case of the 
default of the committee te require such payments within four 
years, they might receive or appoint such payments from the sub- 
scribers, on behalf of the mayor, &c.; that the defendant sub- 
scribed to the deed for the sum of 5001.; that the committee made 





default in requiring the shareholders and the defendant to make 
any payment within four years: wherefore the plaintiffs, afier the 
said four years, required the defendant to pay 1501, in respect of 
his shares. Breach, the non-payment thereof. The court were 
to be at liberty to refer to the deed-poll; and on reference to it, it 
appeared that the covenant was by the subscribers to and with 
each other, and to and with the plaintiffs: Held, that this was 
prima facie a joint covenant with the subscribers and the plain- 
tiffs, and not a several covenant with the plaintiffs alone; secondly, 
that it did not appear from the deed that the plaintiffs had a sepa- 
rate interest, and that the subscribers and the plaintifis ought to 
have sued jointly. Where the words of a covenant are expressly 
joint, it will be so construed, although the interest may be several, 





and vice versi; but where the words are ambiguous in this res- 
pect, they may be construed to be joint or several, according to the 
interest. Sorsbie v. Park, 12 M. & W. 146. 

2. (Repair—Breach.) In an action on a covenant to keep demised 
premises in tenantable order and repair, and at the end of the term 
to deliver them up in such tenantable repair, the breach assigned 
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was, that the defendant did not nor would sufficiently repair and 
keep the said messuages, &c., in tenantable order and repair, nor 
deliver them up in such tenantable repair at the end of the term, 
but, on the contrary thereof, suffered and permitted the premises 
to be and continue, and the same were, ruinous and in decay, for 
want of needful and necessary reparations, &e., and the defend- 
ant, at the end of the term, left them so out of repair: Held, that, 
under this breach, the lessor could not recover for voluntary waste, 
as by removing windows, &c. Edge v. Pemberton, 12 M. & 
W. 187. 

DEBT OF RECORD, (Release.) A debt of record may be dis- 
charged by a release under seal. Barker v. St. Quintin, 12 M. 
& W. 441. 

DEVISE. (Construction of.) The testator devised as follows: “I 
give and devise unto J. G. all my lands, &c. for and during his 
natural life; and from and after his decease, | give and devise the 
same unto all and every the issue of the body of the said J. G., 
share and share alike, as tenants in common, and the heirs of such 
issue:” Held, that J. G. took an estate for life. Greenwood v. 
Rothwell, 6 Scott, N. R. 670. 

2. (Contingent remainder—Limitation to children.) The testator 
died in 1824, leaving him surviving his grand-daughter, the said 
M. H. J., the said A. J., the wife of the said T. R. B. J., who had 
four children, and the said 8S. R., who had seven children. M. H. 
J., married in 1825 and died in 1833, leaving three children who 
were infants at the time of her death. Some of the children of A. 
J.and S. R. attained the age of 21: Held, that M. H. J. was ten- 
ant for life, with a contingent remainder in fee to such of her chil- 
dren as should attain twenty-one; and as no child had obtained 
twenty-one when the particular estate determined by her death, 
the remainder was necessarily divested, and the children took no 
interest in the estate devised: Held also, that the limitations over 
were divested by the same event, and that the estate vested in the 
heir-at-law. Festing v. Allen, 12 M. & W. 279. 

EVIDENCE. (Declaration of cestui que trust.) To render the 
declarations of cestui que trust admissible for a defendant in an 
action by the trustees, the nature of his interest must appear, in 
order that it may be seen that he is the party really and substan- 
tially suing. May v. Taylor, 6 Scott, N. R. 974. 
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2. (Entries in memorandum book.) It was the practice of a farmer 
when he hired a farm-servant, to make an entry of the terms of 
the hiring in his memorandum book: Held, after his death, that 





such an entry was not admissible, on a question as between two 
parishes, as to the settlement of one of such farm-servants, either 
as an entry made against interest, or in the ordinary course of 
business, or as evidence of the contract of hiring. The Queen y, 
Inhabitants of Worth, 3 G. & D. 376. 

3. (Special damage accruing after action brought.) In an action 
for a libel published in the Hue and Cry Police Gazette, charging 
the plaintiff with fraud, and offering a reward for his apprehension, 
evidence having been given, with the consent of the defendant's 


7 
Y 


counsel, of the arrest of the plaintiff in consequence of the adver. 
tisement after the commencement of the action: Held, that the 
defendant could not afterwards complain that the judge in his sum- 


ming up did not expressly tell the jury that they were not to take 





the subsequent arrest into their consideration in estimating the 
damages for the libel. Goslin v. Corry, 8 Scott, N. R. 21. 

4. (Witness—Tithe modus.) Upon an issue under the tithe com- 
mutation act, 6 & 7 Will. 4,c. 71, to try the validity of a modus, 
an occupier of land, which is alleged to be covered by the modus, 
is a competent witness to show the land tithe free. Barker v. 
Birch, 7 Scott, N. R. 380. 

5. (Written contracts—Set-of.) To an action of debt on simple 
contract, the defendant pleaded a set-off for work and labour. In 
the course of the plaintiff’s case it appeared that the defendant was 
employed to do the work by a written contract. The defendant 
called witnesses to prove work done ultra the written contract, on 
which it was objected that the contract must be produced, and the 
judge so ruled. On its being produced, it appeared to be un- 
stamped: Held, that the judge could not look at it to see what 


work it extended to, and that no parol evidence at all could be 





given in support of the set-off. Buxton v. Cornish, 12 M. & W. 
426. 

EXECUTOR. (Action by—Renunciation of executorship.) 1t is 
no answer to an action by several executors, that one of them had 
renounced the executorship, and had taken upon himself the ad- 
ministration of the estate. Creswick v. Woodhead, 4 M. & 
Gr. 811. 
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HUSBAND AND WIFE. (Liability of husband for necessaries.) 


In an action against a husband for goods supplied to his wife liv- 
ing apart from him, the plaintiff must give some evidence of the 





circumstances of the separation, to show that the wife had autho- 
rity to bind her husband for necessaries. Edwards v. Towels, 6 
Scott, N. R. 641. 

INDORSEMENT. (Statute of Limitations.) To an action by 
the indorsees against the maker of several promissory notes, one 
of which was payable at three months’ date, and the others on 
demand, the defendant pleaded, that, after the making of the notes, 
and before the indorsement of any of them to the plaintiffs, and 
whilst ‘T’. L. (who indorsed to the plaintiffs) was the holder of 

them, T’. L. was indebted to the defendant and to J. D., as exe- 

cutors, ina sum exceeding the amount of the notes, for money 
lent by their testator, &c., in which sum the defendant was bene- 
ficially interested as residuary legatee; and that, before the in- 
dorsement of the notes to the plaintiffs, and while T, L. was the 
holder, it was agreed between him and the defendant and J. D., 
that the amount of the notes, and the moncys due thereon, should 
be set off and allowed to him out of the moneys so due from him 
to them, and that the defendant and T. L. should mutually be dis- 
charged from that amount; that the notes, and the moneys due 
thereon, were thereby satisfied and discharged ; and that they re- 
mained in the possession of ‘I’. L. until he indorsed them to the 
plaintiffs, without the consent or fault of the defendant, and T. L. 
indorsed them to the plaintiffs, and the plaintiffs took them, after 
they had been so satisfied. Replication thereto, that the notes 
were not satisfied and discharged as in the plea mentioned: Held, 
afier verdict for the defendant on this issue, that the plea was bad, 
for not showing distinctly that the notes were overdue when in- 
dorsed by ‘T. L. to the pl@intifis, and that the plaintiffs were enti- 


° 1 “ TY ° 
tled to judgment non obstante veredicto. 'T, L. being the holder 





for value of certain promissory notes made by the defendant, and 
being indebted to the defendant and J. D., as executors, in a 
greater amount, it was agreed between them that the amount of 
the notes should be set off against and satisfied by the same 
amount of T. L.’s debt. On that occasion the defendant gave to 
T. L. a paper, in which the amounts of the several notes, and the 
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interest thereon, were enumerated, at the foot of which the de. 
fendant wrote as follows: “ 8th June, 1842. Approved due to 
T. L.—W. Davis.” T. L. retained possession of the notes, and 
afterwards indorsed them to the plaintiffs for value. In an action 
by the plaintiffs, as indorsees, against the defendant, as the maker 
of these notes: Held, that the paper so signed by the defendant 
was not such an acknowledgment in writing as to defeat a plea of 
the statute of limitations, inasmuch as, coupling it with the evi. 
dence, no promise to pay the debt could be inferred from it. 
Quere, whether a promise in writing, given by the maker ofa 
promissory note to the payee, can be made available to defeat the 
statute of limitations, in an action by a subsequent party to the 
note. Cripps v. Davis, 12 M. & W. 159. 


INSURANCE. (Construction of rules of society.) The rales 


of an insurance association provided, that, “should any vessel 
entering the association proceed on an American voyage, her insu- 
rance should cease.” Another rule was, that the managing under- 
writers should survey each ship insured, in hull and materials, 
once a year, without distinction, and order such stores and repairs 
as they might deem necessary, which stores must be got and 
repairs done, on due notice being given, otherwise the ship should 
not be insured. ‘The policies were all to be time policies for one 
year: Held, that the effect of not complying with an order of the 
managing underwriters was, that the ship must be considered 
unseaworthy, and the policy of insurance, which had before been 
effected on her, void. Stewart v. Wilson, 12 M. & W. 11. 

(Hazardous trades—Omission to communicate-—Misrepresen- 
tations.) A policy of insurance was made subject (aimongst others) 
to the following condition :—* In the insurance of goods, ware or 
merchandise, the building or place in which the same are deposited 
is to be described, the quality and d@cription of such goods, also 
whether any hazardous trade is carried on or any hazardous arti- 
cles deposited therein: and, if any person or persons shall insure 
his or their buildings or goods, and shall cause the same to be 
described otherwise than as they really are, to the prejudice of the 
company, or shall misrepresent or omit to communicate any cit- 
cumstance which is material to be made known to the company 
in order to enable them to judge of the risk they have undertaken 
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or are required to undertake, such insurance shall be of no force :” 
Held, that this condition applied only to misrepresentations or 
omissions to communicate circumstances existing at the time of 
effecting the policy ; and that the insurance was not avoided by the 
carrying on a more hazardous trade upon the premises, or the 
placing hazardous goods thereon, pending the current year of the 
insurance. Pim y. Reid, 6 Scott, N. R. 982. 

3., (Interest of pledgee of policy.) Where the consignee of goods 
pledges the bill of lading with another person as a security for 
advances made by him, and upon an agreement that the consignee 
shall effect an insurance on the goods for the benefit of the pledgee, 
and deposit the policy with him, the pledgee may sue on the policy 
in his own name. Sutherland y. Pratt, 12 M. & W. 16. 

INSURANCE, MARINE. (Deviationin.) A ship was insured at 
and from London to Bombay, and thence to China, and back to the 
United Kingdom, with liberty to touch, stay, and trade at all ports 
and places on this side, at, or beyond the Cape of Good Hope. 
She arrived at Bombay on the 3d of June, 1842, and was under 
repair until the 2d of September. After a delay of two months, 
occasioned by the disturbed state of affairs with China (whither the 
master in consequence determined not to go), the unusually num- 
ber of large vessels at Bombay seeking cargo, and the ruinously 
low freights offered, the ship was not advertized until the 2d of 
November, and did not commence loading her homeward cargo 
until the 10th of January, 1843. She sailed from Bombay on the 
22d of March, but, meeting with tempestuous weather, she was 
compelled to put in at the Mauritius, where, being found to be much 
damaged and not worth repairing, she was abandoned : Held, that, 
under the circumstances, the delay at Bombay was not so unreason- 
able, as to amount in law toa deviation. Phillips and another v. 
Irvine, 8 Scott, N. R. 3. 

LANDLORD AND TENANT. ‘(Forehand rent—Bankruptcy 
by procuring goods to be takan in execution.) It appeared in 

evidence that the customary time of entry on farms in the neigh- 

bourhood of Merioneth was the 12th of May; and that the rents on 
the estate of which G. farm was a part, were always reserved 

payable at Michaelmas, the audit-day being in January. T. J. 

entered on the farm in the spring of 18140, and continued in pos- 

VOL. V. 1] 
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session until 1842. In May, 1842, he owed an arrear of rent 
amounting to 1601., and on the pressing application of his landlord, 
executed a warrant of attorney for 420/., the amount of that arrear 
and of the current year’s rent, upon the understanding that judg. 
ment was to be entered up thereon, and a fi. fa. delivered to the 
sheriff, but that it was not to be executed unless other writs against 
T. J. came to the sheriff’s hands. In October, 1842, application 
was again made to T. J. for payment of rent, he being expressly 
informed that another year’s rent had then become due; and on 
that occasion he paid a sum on account, and undertook to pay the 
remainder before the Christmas following. In November, 1842, 
other writs against T. J. having come to the sheriff’s hands, the fi. 
fa. issued upon the judgment on which the warrant of attorney was 
executed: Held, first, that under these circumstances there was 
sufficient evidence to warrant a finding that the year’s rent became 
payable at Michaelmas. Secondly, that the giving of the warrant 
of attorney under the above circumstances was not an act of bank. 
ruptcy by T. J., as a procuring of his goods to be taken in execu- 
tion. Gore vy. Lord, 12 M. & W. 463. 


2. (Implied undertaking in demise of land of its fitness for the pur- 


pose for which taken—Debt.) ‘The declaration stated that the 
plaintiff agreed to let to the defendant a house and garden ground, 
with the use of the fixtures therein, for the term of three years, at 
a rent payable quarterly, the tenant to preserve the messuage and 
premises in good and tenantable repair; by virtue of which the 
defendant entered, and continued in possession until a quarter’s 
rent accrued under and by virtue of the agreement. Plea, that 
the house was demised to the defendant for the purpose of his inha- 
biting the same, but that before and at the time of the agreement, 
and also when the defendant entered, and from thence until and 
at the time of his quitting and abandoning the possession of the 
same, it was not in a fit state or condition for hak‘tation, but in 
that state that the defendant could not reasonably inhabit or dwell 
therein, or have any beneficial occupation of the same, by reason 
of the same being greatly infested with bugs, and not by reason 
of any act or default of the defendant ; and that before the rent or 
any part of it became due, he quitted the possession, and gave 
notice thereof to the plaintiff, and ceased all farther occupation of 
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the same, and derived no benefit therefrom; and that from the 
commencement of the term until his so quitting, he had no bene- 
ficial use or occupation of the same. The jury having found for 
the defendant on the issue raised by this plea: Held, on motion 
for judgment non obstante veredicto, that the plea was no answer 
to the action, inasmuch as the law implied no contract on the part 
of the lessor, that the house was at the time of the demise, or 
should be at the commencement of the term, in a reasonably fit 
state and condition for habitation. Secondly, that the demise being 
a house and garden ground, in order to make the plea good, it 
must be held that, if a house be taken for habitation, and land for 
occupation, by the same lease, there is such an implied contract 
for the fitness of the house for habitation as that its breach would 
authorize the tenant to give up both. But held, thirdly, that there 
is no implied warranty on a lease of a house, or of land, that it is 
or shall be reasonably {it for habitation, occupation, or cultivation ; 
and that there is no contract, still less a condition, implied by law 
on the demise of real property only, that it is fit for the purpose 
for which it is let. Que@re whether, if there were such a contract 
or condition implied by law, generally, it would be implied in a 
case where the tenant agrees to preserve the premises in tenant- 
able condition. Hart vy. Windsor, 12 M. & W. 68. 


. (Demise of the vesture of land.) Ona demise of land or the ves- 


ture of land (as the eatage of a field) for a specific term at a 
certain rent, there is no implied obligation on the part of the lessor 
that it shall be fit for the purpose for which it is taken. There- 
fore, where A. agreed in writing to take the eatage of twenty-four 
acres of land {rom B., for seven months, ata rent of 401, and 
stocked the land with beasts, several of which died a few days 
afterwards, from the effects of a poisonous substance which had 
accidentally been spread over the field without B.’s knowledge: 
Held, that A. was not entitled therefore to throw up the land, but 
continued liable for the whole rent. Sutton v. Temple, 12 M. & 
W. 52. 

(Execution of leasing power for twenty-one years.) A 
testator by his will empowered his devisee for life of real estate to 
demise and lease for twenty-one years, ‘*so as upon such lease there 
were reserved and made payable during the continuance thereof 
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the best improved yearly rent that could reasonably be had for the 
same, without taking any sum or sums of money by way of fine 
or income for or in respect of such lease or leases, and that in 





every such lease there should be contained a clause of re-entry or 
non-payment.” In exercise of this power, a lease was made for 
twenty-one years, to hold from the 11th of October at the yearly 
rent of 9031., payable by equal half-yearly payments, viz. on the 
6th of April and on the 11th of October in every year, except the 
last half year’s rent, which was thereby reserved and agreed to 
be paid on the 1st of August next, before the determination of the 
term: Held, in Dom. Proc. (by lord Lyndhurst c., lord Brougham, 
and lord Campbell; Park b., Williams j., Celeridge j., Maule j., 
Rolfe b., and Wightman j.; dissentientibus Tyndal c. j., Patteson 
j., and Coltman j.) that this lease was a valid execution of the power; 
reversing the judgment of the exchequer chamber, and affirming 
that of the court of exchequer. Rutland v. Doe d. Wythe, 12 
M. & W. 355. 

LEGACY. (Satisfaction of a debt.) A legacy toa creditor equal 


to or exceeding the amount of the debt, is, in 





the absence of any 


intimation of a contrary intention, a satisfaction of the debt: but 
slight circumstances will be taken advantage of to withdraw a 
case from this rule. Stroud v. Stroud, 8 Scott, N. R. 166. | 
LIEN. (Banker’s lien on securities of customer.) ‘The court will 
take judicial notice of the general lien which bankers have, by the 
law merchant, on the securities of their customers. One Burn 
bought on account of the plaintiff below, and with his money, cer- 
tain exchequer bills, which he deposited in a box that he kept at his 
banker’s (the plaintiffs in error), himself retaining the key. When- 
ever it became necessary to receive the interest on the bills, and 
to exchange them fc: new ones, Burn was in the habit of taking 
them out of the box and giving them to the bankers for that pur- 


,0se (such being the usual course of business), which being accom- 
‘ =] / =] 





plished, the new bills were handed over to and locked up by Burn 
in the box, the interest received being passed to the credit of his 
account. The bills themselves were never entered to Burn’s 
account, nor had the bankers any notice or knowledge that they 
were not the property of Burn himself. On the 1st of December, 
1836, Burn took the bills out of the box, and delivered them to 
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the bankers, for the purpose of procuring them to be exchanged. 
The bills were accordingly exchanged, and the new ones (Burn 
being absent from business on account of illness) remained in the 
possession of the bankers down to the time of Burn’s failure, his 
account in the mean time having been considerably overdrawn : 
Held, reversing the judgment of the court below, that, under these 
circumstances, the bankers had a lien on the exchequer bills for 
the general balance due to them from Burn, as being securities 
which passed by delivery, and which came to their hands as bank- 
ers in the way of their business; and that the exchequer bills so 
received in exchange were equally in the banker’s possession in 
the course of business, whether they were intended to remain in 
their custody until it should suit the convenience of Burn to call 
for them, or until he should choose to sell them or to have them 
again exchanged. Barnet v. Brandao,7 Scott, N. R. 301. 
MORTGAGE. (dnterest—Limitation of covenant.) By a mort- 
gage deed, reciting the application for the loan, and that, as a far- 
ther inducement to the mortgagee to advance money, the defendant 
had agreed to covenant for the due payment of the interest, the 
mortgagor covenanted to pay the principal, “ with interest for the 
same, afier the rate of 51. for every 1001. by the year, on the 
13th of February, 1835,” and the defendant covenanted “ that 
they the defendant and the mortgagor, or one of them, their or 
some or one of their heirs, &c., should and would, during the 
continuance of the present mortgage security, well and truly pay 
or cause to be paid unto the mortgagee, her executors, &c., the 
interest to become due in respect of the said principal sum, after 
the rate of 51. per cent. per annum, by two even half-yearly pay- 
ments, on the 13th of August and the 13th of February, free from 
all deductions whatsoever ;” the indenture also contained the usual 
power of sale in default of payment of principal and interest on 
siz months’ notice: Held, that the covenant of the defendant was 
not limited to the two first half-years’ interest, The breach 
alleged, that, on a certain day which had elapsed before the com- 
mencement of the suit, to wit, on the 13th of August, 1842, there 
became and was and still was due and owing, for and in respect 
of divers, to wit, six half-years’ interest of and upon the said prin- 
cipal sum, a large sum of money, to wit, 90/., which had not 
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been paid: Held sufficient. King v. Greenhill, 6 Scott, N. R. 
869. 


NOTE. (Negotiability of, payable by instalments.) Where a 


promissory note is payable by instalments, subject to a condition, 
that, on default being made in payment of the first instalment, the 
whole amount shall become immediately payable, the note is 
assignable within the stat. 3 & 4 Anne, c. 9, and on default being 
made by the maker in payment of the first instalment, an indorser 
is liable for the whole amount. Carlon vy, Kenealy, 12 M. & 
W. 139. 


PARTNERS. (Contribution.) Four persons who had acted as 


* 


directors of a proposed railway company, being sued for debts 
contracted on account of the concern, jointly retained an attorney 
to defend them on their personal responsibility: Held, that one of 
the four, who had paid the attorney’s bill, was entitled to sue the 
others for contribution. A cause having been stopped while a 
witness was under examination, and the plaintiff nonsuited, upon 
a statement by his counsel of the facts he was prepared to prove; 
the court granted a new trial, on payment of costs, upon an affi- 
davit that the witness could have proved a more complete case 
than that presented by the counsel. Edger v. Knapp, 6 Scott, 
N. R. 707. 

(Sole liability of, to third persons.) To an action for goods 
sold, the defendant pleaded, in abatement, that the debt became 
due from him jointly with one W. 8. It appeared at the trial that 
the business of the defendant’s house was carried on, with the 
knowledge of the plaintiffs, under the name of “Bush & Co.;” 
and that the invoice of the goods in question was made out to 
* Bush & Co.,” and also that the real partnership was between 
the defendant and W.S. The judge directed the jury, that the 
partnership was fully proved; but still that, if the defendant gave 
the plaintiff reason to believe that he alone constituted the firm of 
Bush & Co., he would be solely liable: Held, that the direction 
was right, and the defendant was not liable, unless he alone con- 
stituted the firm, or so held himself out to the plaintiffs: held also, 
that, with a view to prove the defendant’s sole liability, the wit- 
ness who proved the giving of the order could not be asked the 
question, “ With whom did you deal?” but that the proper inquiry 
was as to the acts done. Bonfield v. Smith, 12 M. & W. 405. 
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PATENT. (Disclaimer-—Several pleas.) In an action for the 
infringement cf a patent, to which a disclaimer as to part has 
been entered under 5 & 6 Will. 4, c. 83, the defendant will not 
be allowed to plead that the whole invention was not new, and 
also that the undisclaimed part was not new. Clark vy. Kenrick, 
12 M. & W. 219. 

2. (Inconsistency between the title of the patent and the description 
in the specification) ‘The plaintiff obtained letters patent for 


~ 


“improvements in the manufacture of plaited fabrics ;” the speci- 
fication described that which together amounted to but a single 
improvement in the mode of manufacture: Held, that this was not 
such an inconsistency between the title of the patent and the 
description as to invalidate the patent. Nickels v. Haslam, 8 
Scott, N. R. 97. 

PLEADING. (Admissions, effect of—Covenant—Avoidance of 
forfeiture of deed of release by creditors.) Assumpsit for work 
and labour, &c. Plea, that after the accruing of the causes of 
action, by an indenture between the defendant of the first part, S. 
and H. of the second part, and the plaintiff and others, creditors 
of the defendant, of the third part; S. and Co. were appointed 
trustees for carrying the indenture into effect, for the benefit of 
such of the defendant’s creditors as should execute it. The plea 
then stated an excuse for profert, and alleged that the plaintiffs, 
S. and H., and the other creditors of the defendant, did acquit, 
release, and discharge him from all debts, &c. The replication 
set out the indenture, not on oyer, but in hee verba. It recited 
that defendant was indebted to the parties of the second and third 
parts, in the several sums set opposite their names in the schedule 
there underwritten; that he had covenanted to pay to S. and H., 
as trustees for the creditors, 500/. for each of the three successive 
years next after the Ist of January then next; that he would 
forthwith assure his own life in some assurance office in London 
or Westminster in 15001., and would continue the same insured 
during the said three years: provided, that in case of the defend- 
ant’s neglect or refusal to effect or keep on foot such policy of 
insurance on his own life; then, in either of these cases, the inden- 

ture was to be utterly void to all intents and purposes whatso- 


ever. Breach, that the defendant did not nor would assure his life 
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in any office of London or Westminster, “ as by the said indenture 
required, and according to the said covenant in that behalf therein 
mentioned,” whereby the said indenture became utterly void. Re. 
joinder, that after it had become the defendant’s duty to effect the 
said policy, the defendant paid to S. and H., the trustees, 5001. in 
part performance and satisfaction of the covenant, which 8. and H. 
received as such part performance and satisfaction ; that the pay. 
ment was made at the express desire of the plaintiff, and that at 
the time of making it, the plaintiffand 5S. and H. knew that defendant 
had not effected the policy; that after such payment, the defend. 
ant assured his life at another office in London for 10001.; that 
S. and H. accepted that policy, and acknowledged such assurance 
to be a sufficient and satisfactory performance of the covenant; 
that afterwards the defendant paid to 8S. and H. the sum of 125, 
in farther part performance of the said covenant, by means whereof, 
S. and H., as trustees on behalf of the plaintiff and the other cre- 
ditors, acknowledged the indenture to be subsisting and valid, and 
not to have become void: Held, on demurrer to the rejoinder, 
first, that the plea was not bad for omitting to state that the debt 
sued for was mentioned in the schedule to the indenture, since, as 
the plea excused profert of the indenture, and did not set it out on 
oyer, it was not to be taken as part of the plea. Secondly, that 
the breach. in the replication was not bad, on general demurrer, in 
omitting to state that a reasonable time for eflecting the policy of 
insurance had elapsed before the commencement of the suit. 
Thirdly, that by the defendant’s neglect to keep alive the policy of 
insurance for 15001., the indenture was not absolutely void as to 
all parties to it, but merely void as to the plaintiff and others if 
they should choose to make it so. Semble, that the plaintiff 
could not so select after taking benefit under it. But, admitting 
that the breach by the defendant’s neglect to insure forthwith, 
could not be insisted on by the plaintiff as avoiding the release: 
Held, that it was still competent to the plaintiff to insist on the 
subsequent neglect to insure, as another ground of avoidance ; that 
plication contained a breach, not merely for not eflecting 
the policy forthwith, but for not insuring at all according to the 


indenture; and that the rejoinder, though it contained a good 


+} : 
tne Fr 


answer to the first part, did not contain any answer to the lest, be- 
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cause the acceptance by the trustees of a policy not made accord- 
ing to the trust-deed, did not bind the plaintiff. Held also, that no 
act or intention of action on the part of the plaintiff to avoid the 


deed, was necessary before bringing the action. A party may 





avail himself of admissions or statements of particular facts in the 
jleadings of the opposite party, and one pleading may be cured 
| rt 7? | > » 
by admissions in another, although the latter may have been de- 
murred to. Hyde v. Watts,12 M. & W. 254. 

2. (Duplicity—Argumentative traverse.) 'Trover by the assignees 
of a bankrupt against the sheriff of Middlesex. Plea, that after 


9 


oT, 


the bankruptcy, and after the passing of the 2 & 3 Vict. c. ‘ 
the plaintiffs, as assignees of the bankrupt, were possessed of the 
goods in question, by reason of the relation of their title to the act 
of bankruptey ; that after the bankruptcy, and whilst they were 
possessed of the goods, and before the conversion in the declara- 


tion mentioned, one W. sned out a writ of fi. fa., and delivered it 





to the delendants, as sheriff, and that they, before the fiat, seized 
and took in execution the goods, for the purpose of levying the 
debt, and thereby committed the said conversion ; that the execu- 
tion was really and bond fide executed before the fiat; and that 
at the time of executing it, the execution creditor had no notice of 
any prior act of bankruptcy by the bankrupt committed. Repli- 
cation, that the bankrupt procured the said writ to be sued out, 
and caused the defendants to take the goods in execution, with 
intent to defeat and delay his creditors, and thereby committed an 
act of bankruptcy; that afterwards, and after the said goods had 
been taken in execution, the defendants converted the said goods, 
which is the conversion compla ned of: Held, first, that the words 
“ bond fide executed” referred to the execution c editor and the 
sheriff, and not to the bankrupt; and therefore that the replication 
did not amount to an argumentative traverse of that averment, but 


was good by way of confession and avoidance ; secondly, that the 





replication was not bad in omitting to state in what the conver- 
sion consisted. Quere, whether the replication was not bad for 
duplicity, as stating a second conversion: but semble, that the 
statement of the second converison amounted merely to an informal 
new assignment. Belcher v. Magnay, 12 M. & W. 102. 

3. (Conclusion to the country.) ‘The assumpsit on a promise by 
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the defendants to pay a bill of exchange drawn and indorsed by 
the plaintiff for the accommodation of the defendants, and to 
indemnify the plaintiff against the payment of the bill and all 
charges and expenses, alleging for breach that the defendants did 
not pay the bill when it became duc, or at any other time, by 
means and in consequence whereof the plaintiff was compelled to 
pay interest, and put to costs; the defendants pleaded that they 
did duly pay the bill when it became due, and that the plaintiff 
did not bear nor was he put to any costs or charges by reason of 
his drawing such bill, modo et forma, concluding with a verifica- 
tion: Held, on special demurrer, that the plea, being a direct 
denial of the breach, should have concluded to the country. 
Wilkes v. Hopkins, 6 Scott, N. R. 800. 

(Conspiracy—Plea to an overt act.) A declaration in case 
alleged that the plaintiff was about to become an actor, and to 
exercise the profession or occupation of an actor for profit, and 
was engaged to perform in the character of Hamlet, at Covent 
Garden theatre, for reward; and charged that the defendants, 
with others unknown, intending to injure the plaintiff in his said 
profession or occupation of an actor, and to prevent him from 
acquiring fame and profit therein, &c., falsely, wickedly and ma- 
liciously did among themselves conspire, combine, confederate and 
agree together to prevent the plaintiff from performing in public as 
such actor as aforesaid; and, in pursuance of such conspiracy, 
did hire persons to hoot, hiss, groan and yell at the plaintiff dur- 
ing his said performance; and, together with such persons, did hoot, 
hiss, groan and yell at the plaintiff, and instigate and procure 
others to do the like; whereby the plaintif? was compelled to desist 
from the performance of the said character of Hamlet, and had 
since been hindered and prevented from obtaining any engagement 
as an actor, &c, The defendants pleaded—as to so much of the 
said grievances as related to the hooting, hissing, groaning, shout- 
ing and yelling at the plaintiff, and making a noise, outery and 
uproar at and against him—a variety of circumstances tending to 
show that the plaintiff, by reason of the infamy of his character, 
was an unfit and improper person to appear before the public: 
Held, on special demurrer, that the plea was bad, inasmuch as it 
did not affect to answer the charge of conspiracy, but addressed 


























DIGEST OF ENGLISH CASES—COMMON LAw. 181 


~} 





itself to a single overt act only. Gregory v. The Duke of Bruns- 
wick, 6 Scott, N. R. 809. 


. (“ Coverture” an issuable plea.) Coverture is an issuable plea. 


Birch v. Leake, 8 Scott, N. R. 66. 

(De injuria.) The Ramsgate harbour act, 32 Geo. 3, c. lxxvi., 
which imposes certain rates and duties on vessels entering or pass- 
ing the harbour, exempts therefrom vessels bound to or from the 
town of Sandwich, and belonging to the inhabitants of the town. 
In an action of debt to recover -from the owner of a vessel the 
duties payable under the act, the defendant pleaded a plea which 
brought him within the exempting clause: Held, that a replication 
de injuriaé to such plea was improper, inasmuch as the plea 
amounted to a denial that any debt became due from the defendant. 
Pelly v. Rose, 12 M. & W. 435. 

(Detinue 


detinet,” or “ not possessed.”) In detinue for a picture, the court 





Tien cannot be given in evidence under “non 


allowed a plea of “ lien” to be added to pleas of “ non detinet” and 
“ not possessed,” it being the least doubtful whether the former 
defence could be given under either of the latter pleas. Barnewell 
v. Williams, 8 Scott, N. R. 120. 

(Duplicity.) Assumpsit against defendant as maker of a pro- 
missory note. Plea, that the note was made at Brussels, and that 
the law of Belgium is, that no person can take or receive, or agree 
to take or receive, more than 5/. per cent. for the forbearance of 
money lent or agreed to be lent; and that all agreements for the 
payment of any interest exceeding that rate, and all promissory 
notes made in order to secure the payment of any sum of money 
lent upon such an agreement, are wholly null and void. It then 
stated an agreement between the plaintiff and defendant in Bel- 
gium, that the plaintiff should lend money to the defendant on an 


‘ 


the note to secure the loan in 


usurious contract, and the making of 
pursuance of such contract. Replication, that the rate of interest 
in Belgium is not, by the law of Belgium, restricted to 51. per 
cent., nor by the laws of Belgium are notes made to secure the 
payment of money lent on agreement to pay more than 5l. per 
cent. interest, null and void; nor did. the defendant make, or the 
plaintiff receive, the promissory note on terms contrary to the law 


of the said kingdom of Belgium, in manner and form: Held, on 
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special demurrer, that the replication was not double or uncertain, 
De Bernardis v. Spalding, 1 D. & Mer. 43. 

9. (Duplicity—Case by sheriff against deputy, for taking insuffi. 
cient sureties to replevin bond.) Case by the plaintiff as sheriff, 
against the defendant as replevin clerk, for taking insufficient 
sureties to a replevin bond. ‘The declaration alleged that the plain- 
tiff duly appointed the defendant one of his deputies for the purpose 
of making and granting replevins pursuant to the statute, and that 
the defendant accepted such appointment, and continued to be and 
was such deputy from the time of his appointment until and after 
the cause of action, and that the defendant during all that time 
acted and was one of the deputies of the said plaintiff. Plea, that 
the plaintiff did not depute, appoint and proclaim the defendant 
one of his deputies pursuant to and according to the form of the 
statute, and that the defendant was not at the said time when, 
&c., such deputy in manner and form: Held, on special de- 

' 


the defendant must | 


murrer, first, tha e taken to be appointed 
under statute 1 & 2 Phil. & Mary, c. 12; second, that the plea 
duplicity, and also because it traversed matter not 
alleged in the declaration. Bowden y. Hall, 1 D. & Mer, 54, 


was bad for 


10. (Duplicity—Repugnancy and inconsistency.) ‘To assumpsit 
for work and labour, &c., the defendant pleaded, as to the sum of 
250/., parcel, &c., that he made the promises jointly with B. and 
R.; that, before the commencement of the suit, b. and R., for them- 
selves and the defendant, delivered to the plaintiff divers bills of 
exchange, in the whole amounting to 250/., which said bills of 


exchange were so delivered by B. and R. to the plaintiff, and by 


him taken and received for and on account of the said sum of 


2501. parcel, &c., and in payment thereof ; that the plainuff after- 
] 
: 


vards indorsed the bills on certain persons to the defendant un- 


known; and that such persons, and not the plaintitl, at the time of 
commencing the suit, were and still are the holders thereof res- 
pectively: Held, that the plea was neither double, nor inconsistent 
and repugnant. “ Payment” does not necessarily import “ satis 
faction.” Maillard v. The Duke of Argyll, 6 Scott, N. R. 938. 
11. (Eviction—Payment.) To debt for 1911. 5s., for two and 
a-half years’ rent, under a demise, the defendant pleaded, as to 


401, 10s., parcel &c., that, before the making of the indenture in 
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the declaration mentioned, the plaintiff conveyed part of the devised 
| yed | 
premises to one kK. B. in fee; that E. B. by his will devised the 


same to his wife A. B. and J. P., their heirs and assigns forever ; 





that after the commencement of the suit, the said A. B. and J. P. 
“gave notice to the defendant of their title, and required him to 
pay them such portion of the rent reserved by the indenture in the 
declaration mentioned, not paid over to the plaintiff at the time of 
the giving of the said notice, as might, on a just apportionment of 
the said rent, be found to be the just ee part thereof in 


” and the 


respect of the said parcel of the said demised premises; 

said A. B. and J. P. then gave notice to the defendant, and threat- 

ened the defendant that, if the defendant should neglect or refuse 
forthwith to pay over to the said A. B, and J. P. such proportional 
| part of such rent as aforesaid, the said A. B. and J. P. would im- 
mediately proceed to eject and expel the defendant from the said 
parcel of the said demised premises, and should duly put the law 
in force against the defendant; that the said sum of 401. 10s. in 
the introductory part of the plea mentioned was the sum which, 
upon a just apportionment of the rent reserved by the indenture in 
nay declaration mentioned, would be and was the proportional part 
of the rent in respect of the said parcel of the demised premises, 
and was at the time of the notice unpaid to the plaintiff; that the 
rent whereof, &c. accrued and became due after the death of E. 
B.; that if defendant had not paid the 401. 10s. to A. B. and J. P., 
they would have proceeded to eject and expel the defendant from 
the said parcel of the demised premises; wherefore the defendant, 
aft er the commencement of the st Hs necessarily and unavoidably 
paid them that sum ; and that the ? laintiff never had any thing in 
the said parcel of the said demised premises except as appeared in 
that plea: Held, that this was not in substance a good plea of 
eviction, the notice being subsequent to the commencement of the 


suit; nor a good plea of payment, the alleged payment not being 





in satisfaction of any charge upon the land, or of any debt due 
from the plaintiff. Boodle vy. Campbell, 8 Scott, N. R. 104. 

12. (Guarantee—Plea of payment by another party.) Inan action 
against the defendant upon his guarantee, he pleaded (amongst 
other pleas) the payment of the money by W. H., and its accept 
ance by the plaintiff in full satisfaction and discharge of the debt : 
VOL. V. 12 
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Held, on a general traverse of the plea of payment, that the plain. 
tiff was at liberty to go into the circumstances, in order to show 
that the alleged payment was nota valid payment in satisfaction of 





the debt, but in effect a payment of money to the use of the as. 
signees of W.H. Pritchard v. Hitchcock, 6 Scott, N. R. 851. 
13. (Immaterial allegation— Travers of —Argumentative denial.) 
A declaration in case stated, that one D. had requested the plain- 
tiff to advance him 2,500/. upon the security of an assignment of 
the benefit of a claim D. alleged he had against government; that 
D. had referred the plaintiff for information on the subject of the 
said claim to the defendant, as being, and as in fact the defendant 


was, an officer in the service of government, and as being able, 
’ : ys s , 





from the means of knowledge possessed by him, to afford such 
information ; that the plaintiff applied to the defendant; and that 
the latter falsely and fraudulently represented to the plaintiff that 
the claim was entertained by government, and sure to be paid, and, 
as the defendant believed, within three months, &c. ‘The defendant 
pleaded that he was not an officer in the e of government, nor 
able, from the means of knowledge possessed by him, to afford 
information, modo et forma, ccncluding to the country : Held, that 
the first part of the plea was bad as being a traverse of an imma- 
terial allegation, and the second, because a traverse of matter not 
alleged in the declaration. ‘The defendant farther pleaded, that the 
said supposed representation in the declaration mentioned was not 
in writing signed by the defendant, acccrding to the 9 Geo. 4, c. 
14, and that it was verbal only, and made after the passing and 
coming into efiect of that act: Held bad, as being an argumentative 
denial of the matter charged in the declaration. Quere, whether 
the representation disclosed in the declaration was a re presentation 
concerning or relating to the credit or ability of D., within the 9 
Geo. 4, c. 14, s. 6 ! Turnley v. Maceregor, 6 Scott, N. R. 906. 
14. (Indenture not signed by plaintiff, plea of.) To a declaration 
in covenant upon an indenture of lease, by the lessor against the 
assignee of the lessee, a plea that the indenture was not signed by 
the plaintiff, or by any agent authorized in writing, is bad. Ave line 


v. Whisson, 4 M. & G. 801. 
15. (Insolvent Debtors Act.) A declaration in covenant stated that 


the plaintiff, having mortgaged certain lands of which he was pos- 
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sessed, to secure the payment of 1000I. and interest ; that the de- 
fendant covenanted to pay the same, and keep the plaintiff harmless 
and indemnified from the payment thereof. Breach, that the defend- 
ant had not paid the 1000/. and interest to the mortgagee. Plea, 





that, before the plaintiff was called upon to pay the 10002. and 


interest, the plaintiff petitioned the insolvent court for his discharge, 


' 
I 
but did not insert the said debt of 10002. in his schedule, and that 
his liability to pay the mortgage arose solely in consequence of 
his wrongful omission to insert the debt in the schedule. A verdict 
having been found for the defendant on that plea: Held, that the 


plea was bad, and that the plaintiff was entitled to judgment non 


obstante veredicto. Allardo v. Kimberley, 12 M. & W. 410. 
16. (Interest— Where recoverable as part of the debt upon issue on 
plea of payment.) In debt on a promissory note for 401., payable 


on demand * with lawful interest for the same,” with counts for 
money lent and money due on an account stated, the defendant 
pleaded “as to the said debts in the declaration mentioned, except 
as to 51.” (which was afterwards paid into court), payments to a 
larger amount before action brought, going on to allege that the 
plaintiff accepted and received the same * in full satisfaction and 
discharge of the said debts, except as aforesaid, and of all damages 
by the plaintiff sustained by reason of the retention of the said 
debts, except as aforesaid :” Held, that the interest was part of the 
debt, and recoverable as such upon an issue taken on this plea, 
Hudson v. Fawcett, 8 Scott, N. R. 32. 


17. (Limitation of policy—ZInsurance—Pleading.) To a declara- 





tion on a policy of insurance on goods, stating the usual stipulations 
against taking at sea or arrest, and averring a loss by arrest and 
detention under the authority of a foreign. power, the defendant 
sought to plead n n-assumpsit and also the following special pleas : 
Ist. That the policy was made and subscribed by the defendant, 
and the premium paid by the plaintiff, as in the declaration men- 


tioned, on a certain day, to wit, &c, and at the time of making the 





said policy and paying the said premium; and, in consideration 
thereof, it was agreed, between the defendant and the plaintiff that 
the said policy and the risks thereby insured against, should not be 
taken or understood to include capture, except in case of war; and 
that the ship was not arrested or detained in war. 2d. That at the 
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time of making the policy, in consideration that the defendant would 
subscribe it and the plaintiff would pay the premium, it was by a 
memorandum or slip, by consent of the parties, annexed to the 
policy, and made part thereof, declared and agreed that the policy 
should extend to capture in case of war only; and that the arrest 
and detention of the vessel in the declaration mentioned, was not 
in case of war. The court disallowed these pleas, on the ground 
that the facts pleaded in them might be given in evidence under the 
plea of non-assumpsit. Heath v. Durant, 12 M. & W, 438, 

15. (Maintenance—Averment.) In case, for unlawfully instigating 


the bringing an action, it is not enough to aver that the defendant 





ly did advise, promise, instigate and stir up” the then 


“ unlawhi 
piainuiil to commence and prosecute tne action, without also aver- 
= 


ring that it was commenced and prosecuted without reasonable or 


probable cause. Flight v. Leman, 1 D. & Mer. 67. 


pr 
19. (Misjotader oj 
¢ wy, } 6 Aten 1 certai } 
t eiendant distrained certain coods 


the case, a count charging that d 


" counts—Case and trespass.) In an action on 


. 1 . “7: 7 » ¢ 
of the plaintiff for rent, which were more than sufficient to have 
satisfied the rent and costs of distress, that he retained possession 


1 —, 
} tished 


aitn ugh defendant might have satisfied 


of them a long time; and 
the rent and costs, he afterwards vexatiously and wrongfully made 
a second distress upon the said FOOUs, and also upon other goods 
of the plaintiff for the same rent, and wrongfully withheld the 
goods, &c.: Held, on motion in arrest of judgment for misjoin 
that this was acount in case. Lear v. Caldecott, 3 G. & D. 


491. 


20. (Money lent on mortgage.) Where a mortgage deed contains 
no covenant for repayment, so that no action can be maintained 


on the deed, debt for money Jent may be brought in the ordi 
indebitatus form. Yates v. Aston, 3 G. & D. 351. 
21. {Nonjoinder of husband with wife as plaintiff—Plea in abate- 


ment.) The coverture of the plaintiff cannot be pleaded in bar to 
an action of covenant on a deed made between the defendant and 
the plaintiff ; it is matter fora plea in abatement only. Bendiz 
v. Wakeman, 12 M. & W. 97. 
22. (Not guilty—An admission of receipt of goods by carrier.) 
In case against a carrier for the negligent loss of goods delivered 


the 


to him to be carried for hire, the plea of “ not guilty” admits the 
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receipt of the goods by the defendant under a contract safely and 
securely to carry and deliver, and merely operates as a denial of 
the loss by the defendant’s negligence. Webb v. Page, 6 Scott, 


N. R. 951. 





23. (Not guilty—Running down ship.) To a declaration stating 
that the defendant was possessed of a ship, which, by the careless- 


ness and mismanagement of his servants, ran foul of and damaged 
I’s ship, the plea of * not guilty” admits that the defend- 


i 


; 


the plaintit 
ant was possessed of the ship, and only denies that the injury was 
occasioned by the carelessness, &c. of his servants. Dunford v. 
Trattles, 12 M. & W. 529, 

J 


24. (Not possessed.) In trespass for seizing the plaintiffs goods, 


| the defendant pleaded a judgment recovered by C. against F., and 
a fieri facias sued out thereon, directed to the defendant as sheriff, 
commanding him to levy on the goods of F., by virtue of which 
| the defendant seized and took in execution “the said goods and 
chattels of the said F.,” que est eadem: Held bad on demurrer, In 
trespass de bonis asportatis, a plea denying that the goods are the 
plaintiff’s, puts in issue the property in, as well as the possession 
of, the goods. Harrison v. Dixon, 12 M. & W. 142. 

25. (Payment to assumpsit for rent—Uncertainty.) Assumpsit on 
an agreement, bearing date the 20th of September, 1840, whereby 
the defendant agreed to take of the plaintiff certain premises, from 
the 29th of September instant, at the rental of 100 guineas per 
annum. ‘The declaration was dated the 16th February, 1842, and 
averred that a large sum of money, to wit, the sum of 2101. of the 
rent aforesaid, for a long period of time, to wit, for two years, 
elapsed after the making of the said agreement, became and was 
due and inarrear. Plea, Ist, as to 1051. parcel, payment; and 


2d, except as to the said sum of 1051., parcel, &c., that no part 
| ’ | 


of the said rent, except the said sum of 1051, parcel, &c. had be- 
come or was due or payable under the agreement at any time 


c ‘ ¥ nal® « ! » cal ] — . 
before the commencement of the suit: Held, on special demurre: 





al 


to the second plea, that it was sufficiently cert 


1) to what portion 
of the rent th if ple a was | leade I, an th il the pl a was g vod. 
Bricht v. Beard, 1 D. & Mer. 35. 


26. (Ready and willing, averment of. 


. 
> 
- 


that the defendant caused to be shipped on board a lighter, where- 


12" 
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of the plaintiff was owner, out of a ship lying in the river Thames, 
certain goods to be lightered by the plaintiff, and delivered at the 
commercial dock, for the defendant; that the plaintiff received 
the goods on board the lighter, and agreed with the defendant to 


lighter and convey, and land and deliver them for him as afore. 





said; and the defendant promised the plaintiff to accept the goods | 
at the commercial dock, in a reasonable time after he should 
have notice of the plaintiff being ready to land and deliver them. 
The count then averred, that the said lighter, afterwards, to wit, 
on, &c., arrived with the goods at the commercial dock, and that 
the plaintiff was then ready to land and deliver them to the defend. 
ant, of which the defendant then had notice: and although a rea. 


sonable time for the defendant to accept the goods at the commer- 


cial dock, after he had such notice, had elapse ad, yet the def ndant 
did not, though requested so to do, within such reasonable time 
accept the gi ods, but neglected and refused to do so a great and 
unreasonable time after the expiration of a reasonable time from 
the period when he had such notice: Held bad, on special de- 
murrer, for not averring that the plaintiff! was ready and willing 
during a reasonable time after notice, to land and deliver the 
goods. Granger v. Dacre, 12 M. & W. 431. 
27. (Terms to plead issuably.) Where a defendant is under terms 


; 3 : re - “eer 
to plead issuably, he is bound to ple id to the whole decla 


racuion, 


+ 


and not so as to invite a demurrer. Hughes v. Poole, 6 Sc 


N. R. 959. 

28. (Want of consideration and plea as to part of a bill of ex. 
change, and payment as to the residue—Amount of damages 
where no evidence given in support of such a plea.) Assumpsi 


by indorsee against the maker of a promissory note payable to P 


I. 


l; ] . } 


B. Plea, that the note was delivered to P. B. by the maker with- 


‘ 


out consideration, and in order that P. B. might raise monev there- 





ae ] ’ oe, a st 2 sap 4} 
on in the maker’s behalf; that the plaintiff advanced upon 

erPit a t} ; P -ertai mall P + ©) ] 
security oi i¢@ note a certain smatli sum of money, to wil, <UU4E., 
} . P +} ‘ . +} aft - 4 at. DP 
and no more, and the note was therefore indorsed by the said P. 
B. to the plaintiff; that afterwards and before the commencement 
of the suit, the piaint I was pai 1 and satisfied by the defendant al 
the money by him so advanced as aforesaid, and all his right, 

; ; . a 

1 cause of 1 upon and in respect of the same. Th 
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replication denied the payment and satisfaction. At the trial the 
defendant gave no evidence in support of the plea, and the jury 
found a verdict, under the direction of the judge, for the whole 
amount of the note: Held, that the direction was right, and that 
the defendant could not avail himself of the admission in the plead- 
ings, that only 2001. had been advanced, to limit the plaintiff’s 
right to recover to that sum. When a piea consists of two mate- 
rial allegations, one of which is traversed, and found against the 
defendant, the whole plea fails. Robins v. Maidstone, 1 D. & 
Mer. 30. 

29. (Writ of ca. sa. set aside, replication to plea of.) ‘Trespass 
for assault and false imprisonment. Plea of justification under a 
writ of ca. sa. Replication, that the said writ was after the issu- 
ing thereof, and before the commencement of the suit, ordered to 
be set aside, and was set aside by order of a judge: Held, on spe- 
cial demurrer, that the replication was bad for not averring that 
the writ was set aside for irregularity. Prentice v. Harrison, 1 
D. & Mer. 50. 

RIGHT TO WATER. (Subterraneous waters.) The owner of 
land through which water flows in a subterraneous course has no 
right or interest in it which will enable him to maintain an action 
against a landowner, who, in carrying on mining operations in 
his own land in the usual manner, drains away the water from the 
land of the first-mentioned owner, and lays his well dry. Quere, 
if the well had been ancient, whether there would have been any 
difference. Acton v. Blundell, 12 M. & W. 324. 

SHIPOWNER. (Liability of part-owner for repairs.) In order 

to charge a party by reason of his name appearing on a ship’s 


register as part-owner, for repairs done to the ship, it must dis- 


tinctly appear that they were done upon his credit, and that the 
order for them was given with his authority, express or implied. 
The defendant, part-owner of a ship, by an agreement made in 


une, 1840, contracted for the sale of her interest therein to one 


\ ‘ . 7 | . = = ——e es 2 
Virtue, and received the price by bill at six months, dated th 
1 itt} * Trl lraw by Virtue ' » Bishop. wl » alan ; 
beth OL JULY, Grawn oY ViIriu on one ishop, WhO Was aiso a 


part-owner, and who acted as ship’s husband. By arrangem: 
between Virtue and Bishop the bill of sale, which was dated the 


18th of August, was made to Bishop, by whom the acceptance 
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was afterwards paid. The jury having found that the bill of sale 
was bond fide executed in pursuance of the prior contract: Held, 
that the defendant was not responsible for repairs done to the ship 
upon the order of Bishop between the 11th of June and the 5th of 
August. Curling and others vy. Robertson, 8 Scott, N. R. 12. 
SLANDER. (Charging a party with having a disgusting dis. 
ease.) ‘To say of a man that he has the venereal disease, is 


[ l « 


actionable without proof of specia 


i 


lamage, though it is otherwise 
if the words are spoken in the past tense. Bloodworth v. Gray, 
8 Scott, N. R. 9. 

STATUTE OF FRAUDS. (Acceptance of several parcels.) 
Where an order is given for goods, some of which are ready made 
at the time of the contract, and the rest are to be manufactured 
according to order, and the goods which are ready made are 


afterwards delivered and pai | for, the acceptance of them is a part 


acceptance of the whole, to satisfy the provisions of the statute of 
frauds, 29 Car. 2, c. 3, s. 17, and the 9 Geo. 4, c. 14, s. 7, as 
the whole forms one entire contract. Scott v. The Eastern Coun- 
ties Railway Company, 12 M. & W. 33. 

STATUTE OF LIMITATIONS. (Debt payable by instalments 
—Assumpsit.) ‘The declaration stated, that in 1832 defendant, 


being indebted to plaintiff in 330/., gave a warrant of attorney for 


the amount, subject to a defeasance, stating that the warrant was 
given to secure payment of the above sum by instalments, the last 


er 
», and that, in case default should be 


of which was payable in 18: 
made in payment of any of the instalments, the plaintiff should be 
at liberty to enter up judgment and issue execution, levy, recover 


and receive all or so much of the debt as should be unpaid at the 


time, the same as if all the periods of payment had expired by 
| 


effluxion of time. And thereupon, in consideration that plaintiff 


would forbear until the time specified in the defeasance, defendant 


promised to pay the instalments at the times mentioned. Th 


declaration then stated that plaintiff forbore, and alleged non-pay- 
ment of some of the instalments. Plea: statute of limitations and 


issue thereon. It appeared at the trial that the first default in 
payment of an instalment was made more than six years before 
action: Held, that the plaintiff might have sued on the first default 


for the whole amount ren aining unpaid, and t 
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statute was a bar as to all the instalments. Hemp v. Garland, 3 
G. & D, 402 
2. (Payment of interest by co-executor.) ‘To an action by the 


payee of a promissory note for 1801. against the defendants, as 
surviving executors of William P., the maker, the plaintiff, to 
take the case out of the statute of limitations, proved that he had 
been supplied by Joseph P., the deceased executor, with malt and 
other articles, and he a in evidence an account between them, 
signed as follows:—* Settled, Joseph;” on one side of which the 
plaintiff was charged with various quantities of malt, and on the 
other side had credit for payments; there being, amongst others, 
the following item: * ‘To one year’s interest, 151. :” Held, that 
of the 151. by 


Y 7 
jaracier, Semble, per 


this settlement of account was evidence of paymen 
Joseph P., but not in his representative cha 
Parke, B., that payment by one executor will not take the case 
out of the statute of limitations as against the co-executor. 
Scholey v. Walton, 12 M. w W. 510. 

SURRENDER. caeiiens of) A surrender may be by parol, 
and a surrender to one of two joint tenants enures to both. The 
defendant took premises for the plaintifls under a written agree- 
ment ; before any rent became due, the defendant’s wile delivered 
up the key to one of the plaintiffls (who alone had acted in the 
matter, except as to the execution of thi agreement), W ho accepted 
it: Held, that this amounied to a surrender by operation of law, 
that the two lessors were bound by the acquiescence of the one, 
and that they could not afterwards object that the tenant’s wife 
had no authority from her husband to deliver up the key. Dodd 

Acklom, 7 Scott, N. R. 415. 

TROVER. (Stoppage in transitu—Order for delivery not an 
estoppel.) The defendant having purchased of one T. timber, 
which was warehoused as T.’s in the West India docks, con- 
tracted to sell it to P. and son, received from them a bill at seven 
months date for the price, and gave them a delivery order. The 
dock company declined to act upon this order, but required the 
order of T. P. and son afterwards, and before T.’s order was 
obtained, became bankrupt, the bill remaining unpaid. ‘The de- 
fendant afterwards obtained the timber from the docks: Held, that 


the assignees of P. and son were not entitled.to maintain trover 
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for the timber, and the defendant was not estopped by the order 
given by him for intercepting the delivery. Lackington v. Ather. 
ton, 8 Scott, N. R. 38. 

TRUSTEES UNDER DEED OF SEPARATION. ( Action for 
arrears brought without their sanction.) An action having been 
brought in the names of the executors of the surviving trustee 
under a deed of separation, to recover from the husband arrears 
of certain weekly payments alleged to be due to the wife there. 
under, the executors obtained a judge’s order to stay the proceed. 
ings, on the ground that the action was brought without their 
sanction: the court directed that the action might proceed, upon 
an indemnity against costs being given to the executors, to the 
satisfaction of the master,—it appeared from the affidavit of the 
wile (unanswered), that the testator, though he had not executed 
the deed, had consented to become a trustee, and had acted in the 
trust. Orchard v. Coulsting, 6 Scott, N. R. 843. 

USURY. (12 Ana. st. 2, c. 16—Penalty.) The stat. 2 & 3 


Vict. c. 37, s. 1, which enacts, “ that no bill of exchange, &c., nor 





any contract for the loan or forbearance of money above 101., shall 
be affected by reason of any statute or law in force for the preven- 


tion of usury ; provided that nothing therein contained shall extend 


to the loan or forbearance of money upon security of any lands, 
tenements, or hereditaments ;” does not repeal the 12 Ann. st. 2, 


c. 16, but takes out of its operation all contracts made usurious by 
that statute, except such as relate to land ; and therefore a count in 
a declaration for usury in the general words of the stat. of Anne, 


is good, without showing that the contract was one affecting land. 


Where a statute creating a penalty contains an exception in the 
enacting clause, the plaintiff must show that the defendant is not 
within the exception: but where the exemption comes by way of 
proviso, either in a subsequent section or a subsequent statute, it is 
matter of defence, and must be pleaded. Quere, whether the same 


rule does not prevail, where the exception comes by way of proviso 





in the same section as the enactment. Thibault v. Gibson, 12 M. 
& W. 88. 

2. (What amounts to usurious contract—Plea of usury.) Debt on 
a bond given by the defendant to the plaintiffs, in the penal sum of 
7001., conditioned for payment of 350/., with interest at 51. per 
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cent. per annum, by certain instalments, and also for payment, 
during such time as the 350/. and interest, or any part thereof, 
remained unpaid, of the annual premium of 261. 2s. 8d., payable 
on a policy of assurance on life for 8001., deposited as a collateral 
security for the re-payment of the 350/. and interest, and all costs 
to be incurred in enforcing performance of the bond; with a proviso 
that the moneys to be ultimately recoverable on the bond should not 
exceed 500/. Breach, non-payment of the 3507, Plea, setting out 
the condition of the bond on oyer, and alleging that, at the time of 
making it, it was corruptly agreed between the plaintiffs and the 
dafendant, that the plaintiffs should lend the defendant 3501., to be 
repaid by instalments, with 51. per cent. interest, being the moneys 
of a life insurance company, of which the plaintiffs were members, 
and that the defendant should insure his life with that company for 


or} 


800/., at an annual premium of 26/. 2s. 8d. (the same being a 


larger sum than was necessary to secure the re-payment of the 


3501.,) and should deposit the policy with the plaintiffs as a col- 
lateral security for the re-payment of the 3501. and interest. The 
plea then averred, that in pursuance and part performance of such 


corrupt contract, the defendant effected the policy of insurance for 


800/., for the benefit of the insurance company, executed the bond 


in question, and deposited the policy with the plaintiffs as a col- 
lateral security; and that the interest on the 3501., together with 


: premium payable on the policy, exceeded the rate of 51. for 
the forbearing of 100J. for a year, against the form of the statute, 
whereby the bond was void: Held, that the contract stated in the 
plea was not usurious, and that the plea was bad in substance: 
Downe 3v. Gree %, 12 M. & W. isl. 


ERDICT. (Several counts on same matter.) Assumpsit. The 


declaration contained two counts: Ist count, that plaintiff purchased 
of defendant a horse warranted sound: breach, that the horse was 
unsound. 2. That plaintiff purchased of defendant a certain other 


horse warranted quiet, &c.: breach, that the horse was not quiet. 
At the trial it appeared that there was only one contract with re- 
spect to one horse, and that the promises in the two counts men- 
tioned were parts of that contract: Held, that the case was within 
rule seven of Hilary term, 4 Will. 4, which provides that where 
there are several counts, and a plaintiff fails to establish a distinct 
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subject-matter of complaint on them, the verdict shall pass against 
him on each count which he siall have so failed to establish; and 
that the plaintiff was not entitled to recover on both counts. Deere 
v. Ivey, 3 G. & D. 470. 

WAY. (Obstruction.) The plaintiff declared that he carried on the 
business of a licensed victualler in a certain house abutting upon 
the river Thames, which was of right accessible from the river to 
persons navigating thereon in boats and other craft; that the de. 
fendants, with intent to hinder and prevent persons from coming 
from the river to the plaintiff’s house for refreshments, wrongfully 
and maliciously placed certain beams and spars so that they might 
and did at certain states of the tide drift and float opposite to and 
against the plaintiff’s house, and thereby obstruct the access thereto 
from the river; and that divers persons who would otherwise have 
come to the plaintiff’s house for refreshments were thereby hin- 
dered and prevented from so doing: Held, on motion in arrest of 
judg 
lar damage to the plaintiff as to intitle him to maintain an action 
for the obstruction. Rose v. Groves, 6 Scott, N. R. 645. 

WITNESS. (Wife of co-defendant.) In trespass against two de- 


fendants for taking the plaintiff’s goods, the wife of one of them, 


ment, that the declaration disclosed such a private and particu- 


against whom the case is clearly proved, is not a competent witness 
for the other, to prove that he did not authorize the taking of the 
goods. Hawkesworth v. Showler, 12 M. & W. 45. 


HOUSE OF LORDS. 
[Selections from 9 Clark and Finnelly, part 4, and 10 Clark and Finnelly, parts 
1 and 2.] 


CHANCERY JURISDICTION. (Foreign infants.) A Scotchman, 

by deed duly made in the Scotch form, appointed his wife and 
eight other persons, all domiciled and resident in Scotland, to be 
tutors and curators of his infant daughter. Upon his death, his 
widow and four only out of the eight, accepted the trusts of the 
deed. The widow afterwards, with consent of her co-trustees, 
brought the infant to England, and after residing for three years 


in various places there, for the health of both, the widow died, re- 
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commending the infant to the care of her grandfather, who was 
then residing in England. .The grandiather filed a bill in chan- 
cery, in the infant’s name, for the sole purpose of making her a 
ward of court, and preventing her removal to Scotland; and 
upon a contest arising between him and the Scotch tutors for the 
guardianship of the infant, the lord chancellor made an order in 





the usual form, referring it to the master to approve of proper 
persons to be guardians: Held, by the lords, affirming such order: 
Ist. That the Scotch testamentary tutors were not testamentary 
guardians in England, according to the act 12 Car. 2,¢.24. 2d. 
That the court had jurisdiction to appoint guardians to the infant, 
although her domicile and all her property were situated in Scot- 
land. 3d. That the court was bound to appoint guardians to the 
infant, being made a ward by the mere filing of the bill; and al- 
though the Scotch testamentary tutors had the exclusive controlof all 
her property, answerable to the Scotch courts only, they had no 


authority over the infant in England, nor power to protect her, 





nor entitled by virtue of the deed of appointment, or by interna- 
tional law, to be confirmed or appointed her guardians in England. 
Dissentientibus, lord Brougham and lord Campbell. 4th. That 
persons residing out of the jurisdiction may, if otherwise qualified, 
be appointed guardians jointly with a person who resides perma- 
nently within the jurisdiction. Quere, whether a bill filed to make 
an infant a ward of court ought not to allege some right or claim 
of the infant to property within the jurisdiction, although untruly. 
Johnstone v. Beattie, 10 C. & F. 42. 

CONSTRUCTION OF WILL. ( Devise—Remainder—First male 
heir of the branch of a family—Vesting.) KE. C. by his will, 
dated in 1786, gave his estate of T. to certain persons for life, 
and after their decease to his kinsman J. C., or his male heir; and 
if no male heir lawfully begotten by the said J. C., then the above 
lands to fall to the first male heir of the branch of his uncle R. C.’s 
family, yielding and paying to such of the daughters of the afore- 
said R. C., which should be then living, the sum of 1001. each at 


the time of the taking possession of the aforesaid estates.. The 





testator died in 1787; R. C. died six years before, having left five 
daughters only, all married; the eldest had several daughters but 
no son; each of the others had sons; all these persons were known 
VOL. V. 13 
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i) 


to the testator. J.C. died in 1808 without having a son lawfully 
begotten. ‘The eldest daughter of R. C. died in 1799, having no 
son, but leaving a daughter who had a son, born in 1795, both 
still living. The second died in November, 1820, having had 
two sons, one born in 1763, who died in 1817, the second born in 
1770, still living. The third died in 1813, leaving two sons, one 
born in 1771, who died in 1813; the other born in 1773, stil] 
living. The fourth died in 1804, leaving a son born in 1768, 
who died in 1819, having devised to his wife in fee. The fifth, 
still living, had a son born in 1772, who is still living. The life 
estate in the devised lands expired in July, 1820: Held, Ist. That 
the remainder devised to the first male heir of the branch of R. C.’s 
family was a contingent remainder in fee simple. 2d. That such 
remainder, if once vested, could not become devested, so as to 
admit another in preference to him in whom it had vested. 34d. 
That said remainder did not vest in R. C.’s second daughter’s 
son. Quere, as between the titles of the grandson of R. C.’s eldest 
daughter and the son of R. C.’s fourth daughter? Lord Brougham 
was of opinion (supported by five of the judges), Ist. That the 
words “ first male heir” were not used by the testator to denote a 
person of whom an ancestor might be living, but meant an heir 
of a deceased ancestor, in the technical sense. 2d. That the said 
remainder first vested in interest in 1804, on the death of R. C.’s 
fourth daughter, and vested in her son. Lord Cottingham (sup- 
ported by six other judges) was of opinion: Ist. That the words 
“ first male heir” were used to denote a person of whom an an- 
cestor might be living. 2d. That the said remainder did not first 
vest in interest in R. C.’s fourth daughter’s son. (His lordship 
did not say when or in whom it vested ; two of these judges said it 
vested in the first daughter’s grandson, on that daughter’s death 
in 1799; two others said it then vested in R. C.’s second daugh- 
ter’s son; and the remaining two said the will was, in that respect, 
void for uncertainty.) Winter vy. Perratt, 9 C. & F. 606. 


. (Devise— Vesting.) A testator gave all his real personal estates 


to trustees ; and as to his lands at W., which he held in fee sim- 
ple, he directed that the trustees should stand seised thereof in 
trust to convey the same to G. H. A., “ when and as soon as he 
should attain his age of twenty-one years ;” but, in case he should 
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die before he attained that age without leaving issue of his body, 
then that the said lands at W., given and devised to him, should 
sink into the residue of the testator’s real and personal estates : 
and he gave the residue toJ. G. At the testator’s death G. H. A. 
was only twelve years of age: Held, that an equitable estate in 
fee in the lands at W. vested in G. H. A. immediately on the 
testator’s death, liable to be devested in the event of his dying 
under twenty-one without leaving issue of his body. Phipps v. 
Ackers, 9 C. & F. 583. 


EVIDENCE. (Declarations in answer to bill.) Declarations 


made by a party in possession of an estate, in his answer to a bill 
in chancery, are admissible in evidence against him, and persons 
deriving from him; but declarations by him of what he heard 
another person state—not adding that he believed the statement— 
are not admissible to cut down or defeat his estate. Lord Trim- 
lestown v. Kemmis, 9 C. & F. 780. 


2. (Mutilated deed.) ‘The objection, that a deed tendered in evi- 


dence has been mutilated, applies rather to the value of the evi- 
dence than to its admissibility. Lord Trimlestown v. Kemmis, 
9C. & F. 775. 


3. (Old Prayer Book—Age of handwriting—Tombstone.) The 


case of a claimant of a peerage depending on the genuineness of 
entries written in an old prayer book, and dated 1728 and 1729, 
several witnesses, whose occupation for a long time made them so 
conversant with the manuscript of different ages, that they could 
take on themselves to name the period in which any manuscript 
previous to the year 1700 was written, were all of opinion that 
the entries were written in the early part and before the middle of 
the last century, and at or about the period of their dates: Held, 
that such evidence was but small testimony, hardly entitled to any 
weight, especially as the book containing the entries was not 
satisfactorily identified. A claimant to a peerage, after his case 
was referred to the house of lords, and evidence taken on it, pre- 
sented an additional case, alleging an inscription on a tombstone 
in a church-yard in Ireland, which, if proved, would sustain the 
claim. ‘The tombstone could not be produced; several witnesses 
from the neighbourhood swore positively that they saw the tomb- 
stone and inscription about twenty years ago. There was no 
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6. 








material discrepancy in their statements, nor were any witnesses 
called to contradict them: Held, that the evidence was not suff. 
cient of the existence of the tombstone or of the inscription; and 
the neglect of the claimant to this material part of his case earlier 
induced a suspicion of fraud, which could not be removed without 
the production of the tombstone or of other witnesses of greater 
credit from the neighbourhood. The Tracy Peerage, 10 C. & 
F. 154. 

(Part of Indenture—Custody.) Part of an old indenture rela. 
ting to the lands in question, appearing to have been severed with 
a sharp instrument, and formerly in the custody of the plaintiff’s 
steward until litigation commenced between them, afterwards 
handed over to the succeeding steward, from whose custody it is 
produced at the trial, is admissible in evidence against the plain. 
tiff, in support of the case of the defendant, who derived title from 
the former steward. Lord Trimlestown v. Kemmis, 9. C. &. F. 
773. 

(Proof of handwriting— Scientific witness—Solicitor.) Ona 
claim to an ancient peerage, a family pedigree, produced from the 
proper custody, and purporting to have been made by an ancestor 
of the claimant before the year 1751, was offered in evidence, on 
proof of the handwriting by a witness who had been for many 
years an inspector of franks and official correspondence, and who 
said that, from a few inspections he had of two or three other 
documents, which were proved to be of the same ancestor’s writing, 
he had formed in his mind such a standard of the character of his 
handwriting as to be able, without immediate comparison with 
those documents, to say whether any other document produced to 
him was or was not in the same handwriting: Held, that the evi- 
dence was inadmissible: Held, that the claimant’s solicitor, who 
said he had acquirud a knowledge of the ancestor’s handwriting, 
from having had occasion from time to time, in the course of his 
business for the claimant, to examine several deeds and other 
documents written or signed by the ancestor and which came to 
the claimant together with property formerly belonging to that 
ancestor, was a competent witness to prove the handwriting of the 
pedigree. The Fitzwalter Peerage, 10 C. &. F. 193. 

(Reply, confirmatory of plaintiff’s case.) Evidence ofiered in 
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reply, to rebut the case made by the defendant, is inadmissible, 
if it is only confirmatory of the plaintiff's original case. Lord 
Trimlestown v. Kemmis, 9 C. & F. 781. 

LEASING POWER. (£zecution.) A will, devising real estates, 
gave a power to the devisees, for life, to demise and lease the same 
for any term not exceeding 21 years in possession, “ so as upon 
every such lease there should be reserved and made payable, dur- 
ing the continuance thereof, the best improved yearly rent that 
could reasonably be had for the same, without taking any sum of 
money by way of fine or income, for or in respect of such lease.” 
The first devisee for life, in exercise of this power, made a lease 
for 21 years, from the 11th of October, 1833, at the yearly rent 
of 9031., payable by equal half-yearly payments, on the 6th of 
April and 11th of October in every year, except the last half- 
year’s rent, which was thereby reserved and agreed to be paid on 
the Ist of August next before the determination of the said term: 
Held, by the lords, concurring in the opinion of a majarity of the 
judges, and reversing the judgment of the exchequer chamber, 
that the lease was a valid execution of the power. Rutland v. 
Wythe, 10 C. & F. 419. 

LUNATICS, CRIMINAL. (Evidence—Right of Lords to ques- 
tion judges.) The house of lords has a right to require the 
judges to answer abstract questions of existing law. Notwith- 
standing a party accused did an act which was in itself criminal, 
under the influence of insane delusion, with a view of redressing 
or revenging some supposed grievance or injury, or of producing 
some public benefit, he is, nevertheless, punishable if he knew at 
the time that he was acting contrary to law. That if the accused 
was conscious that the act was one which he ought not to do, and 
if the act was at the same time contrary to law, he is punishable. 
In all cases of this kind, the jury ought to be told that every man 
is presumed to be sane, and to possess a sufficient degree of rea- 
son to be responsible for his crimes, until the contrary be proved to 
their satisfaction ; and that to establish a defence on the ground of 
insanity, it must be clearly proved that at the time of committing 
the act, the party accused was labouring under such a defect of 
reason from disease of the mind, as not to know the nature and 
quality of the act he was doing, or as not to know that what he was 

13* 
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doing was wrong. ‘That a party labouring under a partial delu- 
sion must be considered in the same situation, as to responsibility, 
as if the facts, in respect to which the delusion exists, were real, 
That when an accused person is supposed to be insane, a medical 
man who has been present in court and heard the evidence, may 
be asked, as a matter of science, whether the facts stated by wit- 
nesses, supposing them to be true, show a state of mind incapable 
of distinguishing right from wrong. Daniel M’ Naughten’s case, 
10 C, & F. 200. 

MARRIAGE SETTLEMENT. (Nest of kin—Parents and child.) 
By the settlement made on the marriage of E. M., the ultimate 
limitation of a sum of 10,0001., which her father thereby cove. 
nanted to pay, was “to such person or persons as at the time of 
her death should be her next of kin.” E. M. died, leaving her 
husband and a child of the marriage, and her own father and mo. 
ther, surviving: Held (affirming a decree of the master of the 
rolls,) that the father, mother, and child of E. M. were equally 
her next of kin, and were entitled, under the limitation, to the 
10,0001. in joint tenancy. By a marriage settlement, the wife’s 
portion was limited to her for life, remainder to her husband for 
life, remainder to the children of the marriage, to be vested at 
twenty-one, or marriage; and, in case none should attain that age 
or marry, then in trust for the brothers and sisters of the wife, or 
their issue, as she should appoint; and, in default of appointment, 
in trust for the next of kin: Held, that the child of the marriage 
was not excluded from taking under the ultimate limitation. Upon 
an appeal against the decree dismissing the bill, the respondent 
may, in supporting the decree, raise points in his case and argu- 
ment, that were not raised in the court below. Withy v. Mangles, 
10 C. & F. 215. 

PATENT. (dInvention—Prior use.) A person, to be entitled to 
a patent for an invention, must be the first and true inventor; and 
there must not be any public use thereof, by himself or others, 
prior to the granting of the patent. ‘Trials of an incomplete inven- 
tion, by way of experiment, are not evidence of “ prior use” for the 
purpose of invalidating a patent. Prior use, for that purpose, 
means public use and exercise of the invention. Househill Coal 
and Iron Company v. Neilson, 9 C. & F. 788. 
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2. (Evidence of use.) Evidence of the existence of a completed in- 
vention, once in public use, although abandoned, or the use long 
discontinued but not altogether lost sight of, is sufficient to invali- 
date a patent subsequently granted for the same invention: Held, 
therefore, that on the trial of an issue ** whether an invention des- 
cribed in a patent is not the original invention of the patentee,” it 
is an erroneous direction in law to the jury to charge them that 
the evidence of prior public use, to invalidate the patent, must 
show that “the use was continued to the time when the patent 
was granted; not to the very exact period, but that it must have 
been known and used as a useful thing at the time.” Idem, 

POWER OF APPOINTMENT. (Ezecution.) Lands were limited 
to such uses, &c., as L. H. W. should appoint, by her last will 
and testament in writing, to be by her signed, sealed and pub- 
lished, in the presence of three or more credible witnesses. L. 
H. W. signed and sealed an instrument (before stat. 1 & 2 Vict. 
c. 26,) containing an appointment commencing thus—* I, L. H. 
W., do publish and declare this to be my last will and testament ;” 
and ending thus—“ I declare this only to be my last will and tes- 
tament; in witness whereof [ have to this, my last will and testa- 
ment, set my hand and seal, the 12th day of September, &c.” 
The attestation was thus—* Witness, C. B., E. B., A. B.” Held, 
by the house of lords, reversing a judgment of the court of ex- 
chequer chamber, and concurring in the opinion of the majority 
of the judges, that the attestation was sufficient, and that the 
power was well executed. Burdett v. Spilsbury, 10C. & F. 
340. 

PRESUMPTION OF AGREEMENT. (Pleadings.) A court can- 
not, without proof, presume an agreement, on the ground that, if 
there was no agreement, there was fraud; nor will the court act 
upon fraud or other misconduct, if they are not put in issue by the 
pleadings. Siree v. Kirwan, 9 C. & F. 716. 

TRESPASS. (Breach of the peace—Arrest—Justification.) A 
private person is not justified in arresting, or giving in charge of a 
policeman, without a warrant, a party who has been engaged in an 
affray, unless the aflray is still continuing, or there is reasonable 
ground for apprehending that he intends to renew it. A plea jus- 
tifying an arrest for an affray without a warrant, ought to contain 
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a strict averment that there was an affray, or a breach of the peace 
continuing at the time of the arrest, or a well founded apprehension 
of its renewal. A plea of justification to an action of trespass for 
assault and false imprisonment, after stating that defendants were 
in lawful possession of a yard, and were there erecting a wall by 
their servantss that plaintiff entered the yard and upon the wall, 
and made a great noise, disturbance, and affray, ill-treated defend. 
ants, threw down their servants so employed and obstructed the 
erection of the wall, in breach of the peace ; then averring a requi- 
sition by defendants to plaintiffs to depart, and his refusal and 
continuance; whereupon defendants and their servants gently 
removed him and he violently resisted, and assaulted one of de. 
fendants in so doing,—proceeded thus: that plaintiff then and 
immediately afterwards, and just before the said time, when, &c. 
with force, &c., again broke and returned to the yard and got 
upon the wall, and again made a great noise, disturbance, and 
affray therein, and threatened to assault, insulted and ili-treated 
and showed fight to defendants, and then again forceably ob- 
structed the farther erection of the said wall, and threw down part 
thereof, &c. in breach of the peace ; whereupon defendants, having 
view of the offences and misconduct of plaintiff last aforesaid, in 
order to prevent such breach of the peace, &c. then and there gave 
charge of the plaintiff to a police constable, who then saw the mis- 
conduct of the plaintiff, to take him before a justice: and the 
policeman took him before a justice. Held, that these were suffi- 
ciently positive averments of a continuing breach of the peace, 
from the commencement until the plaintiff was given in charge, or 
amounted to a necessary implication of a well-founded apprehen- 
sion that it would be refewed. The standing order, No. 58, 
directing, * that no person shall sign an appeal to this house unless 
he was of counsel in the same cause in the courts below, or shall 
attend as counsel at the hearing at the bar of this house,” is not to 
be departed from, although there may be cases in which exceptions 
will be allowed. Price v. Seeley, 10 C. & F. 28. 

WILL. (Direction to sell—Legacy duty.) A testator devised by 
two testamentary papers, his real and personal estates to trustees, 
In the first paper he declared the trusts, and among others he cre- 
ated a power of sale in the following terms: “ To sel! and dispose 
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of the lands, mills, teinds, woods, fishings, messuages, tenements 
and hereditaments, and others hereby generally and particularly 
disponed to them, &c., on such conditions and at such prices as 
they shall think fit.” To render their sale effectual, he granted 
full power to convey, &c. The paper went on thus—* declaring 
always that any trustee shall, by their acceptance hereof, be 
bound and obliged after the sale of the said lands, teinds and others 
before disponed, which I recommend to them to be done as soon 
as convenient after this trust opens upon them, to satisfy and pay 
all my lawful and just debts, &c.” By a second testamentary paper 
reciting the first, he said that by the recited paper he had disposed 
of his heritable and movable estates to trustees on the trusts therein 
mentioned, and “ amongst others, my trustees are required to turn 
my means and effects thereby conveyed in trust, into money ;” and 
he gave directions accordingly. He farther directed, that in case 
he should die leaving an heir of his body, his trustees should em- 
ploy the trust funds for the use of such heir; and that as soon as 
such heir should attain majority or be married, the trustees should 
«“ denude themselves of the whole trust and funds” in favour of 
such heir, but to return to the trustees, in case of failure of heirs 
of his body, without disposing of the same. Held, that the testa- 
mentary papers must be construed as amounting not merely to a 
power of sale for the purposes of the trust, but to a direction to 
sell in case the testator should die without leaving any heir of his 
body living at the time of his death. Held, therefore, that though 
in fact the real estate was not sold, the positive direction to sell 
rendered it liable to the legacy duty. Williamson v. The Advo- 


cate-general, 10 C. & F. 1. 


EQUITY. 
[Selections from 5 Beavan, part 3; 6 Beavan, parts 1 and 2; 12 Simons, 
part 3; 3 Hare, parts 1 and 2; 1 Phillips, part 2; 2 Younge & Collyer, part 
4; 1 Collyer, part 1. 


ACCOUNT. (Parties.) Upon a bill for a general account between 
A. and B., a question arose as to three items, whether they ought 
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to be charged against A. or against C., with whom A. and B. had 
had some mutual dealings: Held, that C. was not a necessary 
party to the suit. Darthez v. Clemens, 6 B. 165. 

2. (Pleading—Demurrer.) Where a bill for an account which 
relies on certain items as the ground for transferring the matter 
from the jurisdiction of a court of law to that of equity, also con. 
tains a general vague charge of there being voluminous and jntri- 
cate accounts between the parties; then, if the plaintiff fails ip 
supporting his equity upon the particular items, he cannot maintain 
the bill against a demurrer upon the latter vague charges. S. C, 

3. (Substituted property.) A husband carried on the business of a 
victualler with stock, &c., which formed the separate estate of the 
vife; in carrying on the business he disposed of the consumable 
stock and substituted similar articles, and at a subsequent period 
he sold the stock and business; by the decree an account was 
directed against the husband of the stock comprised in the settle. 
ment, and sold: Held, that the master properly included the sub- 
stituted stock in the account. England vy. Downs, 6 B. 269. 

ACCUMULATION. (Construction of will—Trust—Remoteness.) 
Before the accumulation act, a testamentary trust or direction to 
accumulate, so worded as to be capable of lasting beyond the com. 
pass of lives in being at the testator’s death, and twenty-one years 
after the death of the survivor of those lives, would have been 
illegal and void for the whole, and such a trust or direction is not 
less illegal or void since the accumulation act. Boughton v. 
James, 1 C. 26. 

2. (Same.) Testator, after devising a mixed fund of realty and per- 


* 
~~ 


sonality to trustees, upon trust to pay various legacies and annui- 
ties, directed thatethey should invest all and singular the surplus 
of the rents, issues and profits, at interest, in their names, upon 
government security, and suffer the same to accumulate. And he 
declared that the trustees should stand seised of his said trust 
estate and the accumulations upon trust, that when and as soon as 
that any son of his nephews A. and B. should have attained the 
age of twenty-five, a valuation of his said trust estate should be 
made, and that the same should be then divided into as many 
equal lots as there should be sons of his nephews then living; 
and that each of his said nephews’ sons, when as they should 
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respectively arrive at the age of twenty-five years, should choose 
one of such portions as the share to be allotted to him and his 
children; and that, thenceforth, the said portion or share should 
be held by the trustees, upon trust, for the person so selecting the 
same for his life, and after his decease, upon trust, as to one equal 
moiety, for his eldest son, and his heirs, &c., and as to the other 
moiety, for the rest of his children, and their heirs, &c.; and if 
but one child, both moieties for such child; but if any or either of 
his said nephews’ sons should die under their respective ages of 
twenty-five years, or having attained that age, should afterwards 
die without leaving lawful issue, them or him surviving, the share 
of the party so dying was to go to the others and other of them; and 
if all but one should die without leaving lawful issue, the trustees 
should stand seised and possessed of the trust estate, in trust for 
such one surviving nephew’s son, for his life, and for his children 
or child aforesaid; but, if all his, the testator’s, said nephews 
should depart this life without leaving lawful issue them surviving, 
then, upon trust for such person as should at that time be the tes- 
tator’s heir. At the time of the testator’s death, A. and B. had 
several sons living, and B. had a son born after that period: Held, 
upon the construction of the will, that the trust for accumulation 
was so created that it might by possibility endure beyond the 
legal period, and that, therefore, it failed. Held, also, that such 
failures did not accelerate the postponed life interests in the 
residue given to the grand-nephews, inasmuch as the life interests 
so given, as well as the subsequent limitations, were void for 
remoteness. S&S. C. 

ACQUIESCENCE. (Injunction—Husband and wife.) A husband, 
seised in right of his wife, concurred with the other tenants in 
common in a partition of estate and mines, but no fine was levied. 


1 ; 


He died in 1828; after which his widow acquiesced in the ar- 


rangement, and took the benefit of it. She and her lessee after- 
wards proceeded to get coal under the land awarded to other 


; 


parties, and defended that proceeding, on the ground that the hus- 
band’s acts were invalid, and that the parties were still tenants in 
common of the whole. ‘The court restrained her by injunction. 
Maden v. Veevers, 5 B. 503. 

ADMINISTRATION SUIT. (Collusion—Admission by pleading.) 
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In an administration suit, a party interested in the residue, by his 
answer, averred, that, according to his information and belief, the 
suit was collusive as between the plaintiffs and the executors and 





other parties: there being no replication, the allegation was 
taken as proof of the fact; and it was held, that the fact was no 
objection to the making of the decree. Zumble v. Shore, 3 H, 
119. 

ALIENATION, RESTRAINT OF. ( Assignment—Forfeiture— 
Maintenance—Husband and wife.) Bequest of shares in certain 
trust funds, in trust for A., his executors, administrators, and 
assigns, provided that, if A. should, during the life of B. or C., 
assign, charge or otherwise dispose of his share in the principal 
or interest thereof, or attempt or agree so to do, or do any act 
whereby his share in the said moneys, if payable to himself or his 
executors, or administrators, would become vested in some other 


person, then and in such case all his estate, right, title and interest 





in such trust moneys should absolutely cease and determine, and 
thereby and thereupon become absolutely forfeited; and the 
trustees should thenceforward stand possessed of the share or 
shares so forfeited, in trust to pay, apply and dispose of the annual 
produce thereof, during the lives of B. and C., for the support and 
maintenance of A., and of his wife and family, or otherwise for his 
and their benefit, in such manner as the trustees should think 
proper, and after the death of B. and C. should settle and assure, 
or pay and apply, and dispose of the share so forleited, in trust 
for, or for the benefit of A. and his family, in such manner as 
they should in their discretion think proper. A. assigned all his 
property to trustees for his creditors, and thereby committed an 
act of bankruptcy, and a fiat being issued against him, he was de- 
clared a bankrupt: Held, that upon the execution by A. of the 


assignment, his share and interest in the trust moneys became 





subject to the trust declared by the will for the benefit of A., and 


his wife and family ; that A. was not of necessity entitled to any 


part of the income of the trust moneys separately from his wile 
and children ; but that any interest of A. in the trust moneys, not 
applicable for the support and maintenance of his wile and 
children, passed to his assignees on his bankruptcy. Kearsley v. 


Woodcock, 3 H. 185. 
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ANNUITIES. (Granted by deed, and charged on land with clause 
of repurch ise, whether to be considered as debits—How to be 
borne as between devisee for life and remainderman.) A., by 
several deeds of the same date, granted, for valuable considerations, 

several annuities or rent-charges for lives, to be issuing and pay- 

able out of certain real estates, of which he was the owner, reserv- 
ing to himself and his s, in each case, a power to re-purchase 


the annuity, on payment, at three months’ notice, of the original 


price, together with a half-yearly payment of it in advance. Each 
annuity was secured by tl ersonal covenant of the grantor, by 
clauses of distress and entry in case it should be a certain number 
of days in arrear, and by a warrant of attorney to confess judgment 
against the grantor, for double the original price. And, by another 
deed of even date, which | the annuities as being respectively 
subject to a proviso for redemption or repurchase,” the real estates 


on which they were charged were conveyed to trustees for a term 
of years, with a power of sale to secure the regular payment of 
them, and subject thereto on trust for the grantor. The grantor, 
by his will, charged his real estates in aid of his personal estate 


with the payment of his debts, other than mortgage debts, and, 
subject thereto, devised them in strict settlement: Held, (reversing 


the judgment below,) that the annuities were to be treated as secu- 


rities for the re-payment of loans, and, consequently, that the value 
of them (there being no personal assets for their payment) was, by 
virtue of the will, a charge upon the c rpus of the real estates, and 
that the tenant for life of the real estates, as between him and the 
remainderman, was only liable to keep down the interest on such 


value. Bulwer v. Astley, 1 P. 422. 

APPOINTMENT. (Construction of.) A testatrix, after reciting 
a power of appointment given to her by her deceased father’s will 
over certain personal property, and stating that she computed such 


1 
| 


property to be of the value of 18,0001., or thereabouts, appointed 
that sum, whether the same should be the whole or parcel only of 
the amount of such property, to trustees upon certain trusts: Held, 
that the appointment extended only to the sum of 18,0007. Young 
v. Martin, 2 Y. & C. 582. 

2. (Void conditions.) Conditions annexed to appointments made in 
VOL. V. 14 
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pursuance of a power, though in themselves void, held not to in. 
validate the appointments. Palsgrave v. Atkinson, 1 C. 190. 

BANK OF ENGLAND. (Costs—Doubtful construction of a 
statute.) Costs given to the Bank of England out of a trust fund 
of government stock, in the suit of the cestui que trusts for the appli- 
cation of the fund according to their interests, although the decree 
was made against the bank,—the bank having acted on a doubtful 
construction of a late act of parliament, before that construction had 
been settled by any judicial determination. Bristed v. Wilkins, 
3 H. 235, 

2. (Payment of dividends—Debtor and creditor—Charge on stock.) 
After the order obtained by a judgment creditor, for charging 
the interest of his debtor in government stock, standing in the name 
of trustees, has been made absolute under the statute 1 & 2 Vict. 
c. 110, s. 15, the Bank of England is still bound to pay the divi- 
dends to the trustees, being the legal hands to receive them; and 
the trustees are to apply the dividends according to the equitable 
interest of the parties. S. C. 

BANKERS. (Account between a banker and his customer—Bill 
tn equity.) An account between a banker and his customer, con- 
sisting of three items only, and interest: Held not to be a proper 
subject for a bill in equity. Foley v. Hill, 1 P. 399. 

2. (Breach of trust—measure of liability.) Bankers of trustees 
wrongfully sold out stock, and applied it to their own purposes: 
Held, that the measure of their liability was the amount paid in 
replacing the stock. Sadler v. Lee, 6 B. 324. 





3. (Deposit of securities 
jfirm for misconduct of one partner.) A customer of a banking 


Loan—Provable debt—Liability of 


firm, whose practice it was to receive deposits, at their banking- 
house, of boxes of securities belonging to their customers, for safe 
custody, lent part of the securities contained in his box to the firm, 
upon an undertaking to replace them in three months, or sooner 
if required ; and he afterwards lent other part of such securities to 
J. W., one of the partners in the firm, on his own separate ac- 
count, other securities being on both occasions deposited by the 
respective borrowers, according to agreement, in pledge for those 
which were borrowed. After the expiration of three months from 
the time of the first loan, the firm, with the consent of the custo- 
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mer, deposited other securities in the box, in exchange for those 
first pledged, and afterwards became bankrupt, when it appeared 
that the customer had been regularly credited in the books of the 
firm with interest on all the securities borrowed, but that J. W. 
had, without the knowledge either of his co-partners or the cus- 
tomer, abstracted the securities pledged by himself upon the second 
loan, and had applied the proceeds to his own individual use : 
Held, Ist, that the value of the securities lent to the firm was not 
a contingent debt within the fifty-sixth section of 6 Geo. 4, and 
that as there had been no demand for their replacement before the 
bankruptcy, the customer had no provable debt in respect there- 
of, either against the joint estate or any of the separate estates. 
2dly. ‘That the firm was not responsible for the abstraction, by J. 
W., of the securities pledged upon the second loan, although the 
key of the box, as well as the box itself, was left in the custody of 
the firm, inasmuch as it did not appear that the firm had any au- 
thority to open the box or examine its contents ; and, consequently, 
that the customer had no right of proof in respect of the second 
loan against the joint estate, but only against the separate estate 
of J. W. And, semble, even if the firm had been chargeable for 
the abstraction on the ground of negligence, the claim would have 
been only a claim of unliquidated damages, and, therefore, not 
provable against the joint estate. Ex parte Eyre, 1 P. 227. 


CHARITY. (Corporation—Trust—Decree—Account.) A bequest 


- 


was made to a corporation in terms which devoted the whole im- 
proved income to a charity. In 1559, the corporation, by their 
answer in a suit, offered to apply the whole income to the charity. 
The decree directed the distribution of the whole existing income, 
and provided that in case of an increase, the objects should re- 
ceive an increase limited to 16/., but it made no disposition of any 
surplus: Held, that under this decree the corporation*was not, by 
implication, entitled to such surplus. The Attorney-General vy. 
The Drapers’ Company, 6 B. 382. 


. (Same.) Generally, a charitable gift must be accepted according 


to the declared intention of the giver; but a corporation not being 
bound to accept an accession to its foundation, may consent to 
receive it with qualifications, which may be collected either fron 
documents, or constant usage adopted at the time and persevered 
in downwards. S. C. 
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3. (Same.) In charity informations, the account is sometimes car. 
ried back to the date of the report of the charity commissioners, 
sometimes it is directed from the filing the information, and some. 
times from the decree, according to the circumstances of each case, 
S.C. 

1. (Lease—Breach of trust—Building lease.) Lease of charity 
property for ninety-nine years at a fixed rent, containing no con. 
tract to repair or lay out any money thereon, set aside, A 
building lease of charity property, for more than ninety-nine 
years, cannot stand, unless there be some special grounds on 
which it can be protected. The Attorney-General v. Foord, 
6 B. 288. 

5. (Lease of charity lands for 200 years—Custom of country— 
Husbandry lease—Notice.) A husbandry lease of charity lands 
for 200 years at a fixed rent, cannot, unless there be some spécial 
reason, be supported in equity. Such a lease of charity lands 
cannot be supported upon any custom of the country in which the 
lands are situate. ‘The purchaser of a charity lease takes it with 


+; lo Y +} ~ ‘ . 41 ~ * =f > 
hotice oi tne facts appearu inereon, showlng itis equitabie inva- 
lidity. The Attorney-General vy. Pargeter, 6 B, 150. 


6. (Legacy— To whom payable when trustee dies in the lifetime of 


testator—Scheme.) Where a legacy was given by will to A. B., to 
be applied to the use of a certain catholic college, and A. B. died 
in the testator’s lifetime, the court, on being satisfied of the res- 
pectability and the permanent character of the institution, ordered 
the legacy to be paid to the pre sident of the college, who was the 


officer intrusted with the management of its pecuniary affairs, 


without requiring any scheme to be settled, although the attorney- 
| j 


general asked for one. Walsh vy. Gladstones, 1 P. 290. 

7. (Religious purpose.) A bequest for religious purposes is a valid 
charitable bequest, although the paramount religious object might, 
possibly, be effected by an application of part of the fund toa 
purpose, which, separately taken, would not be strictly charitable. 
Townshend v. Carus, 3 H. 257. 
8. (Same.) <A bequest of a legacy to trustees, “upon trust to pay, 
divide, or dispose thereof, into or for the benefit or advancement 
of such societies or purposes, having regard to the glory of God, 


in the spiritual welfare of his creatures, as they shall in their 








9. 
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discretion see fit,” construed to be a gift for religious purposes, 
and restricted to such purposes. S, C. 

(Sign-manual—Scheme—-Discretion of trustees.) Bequest of 
stock to the “society for bettering the condition of the poor,” upon 
trust to apply the income in the payment of the house-rent of 
seven or more country labourers, in the principality of Wales, 
selected in a certain manner; and bequest of other stock to the 


“society for the encouragement of female servants,” 


upon trust 
to distribute the income annually in gratuities to servants in the 
same principality, selected in a certain manner. ‘The two socie- 
ties renounced the respective trusts, and disclaimed the legacies : 
Held, that the discretion of the trustees was not in these cases of 
the essence of the trust; that they were originally created for 
certain definite objects, and not a gift to charity generally or inde- 
finitely ; it was not a case in which the disposition of the fund 
required the authority of the sign-manual, and that the court would 
carry the trust into effect by means of ascheme. Reeve v. Attor- 
ney-General, 3 H. 191. 


10. (Statute of charitable uses—Trust—Construction—Tolls— 


Account.) The crown, in consideration of the past services of the 
town, the situation and importance of the place, the injury and 
damage to be expected from the king’s enemies, from the current 
of water, and from the traffic on the bridge, and the ruin likely to 
take place, if the means of repairing were not provided, granted 
certain tolls to the corporation of Shrewsbury, to be applied in 
reparation of the bridge and walls, without yielding any account 
or reckoning thereof: Held, that the grant was not made to the 
corporation for its own benefit only as a reward for prior services; 
that it was the duty of the corporation to apply so much of the 
receipts as might be required for the purposes stated; that this 
was a gift for a public and general purpose, for the benefit of the 
town, in aid of a general charge or burden to which the burgesses 
and inhabitants of the town were liable, and that it was a gift to 
charitable uses under the statute of Elizabeth, and was therefore 
subject to the jurisdiction of this court. The Attorney-General v. 


The Corporation of Shrewsbury, 6.B. 220. 
1 >} 1 


CREDITORS’ SUIT. (Voluntary covenant.) A voluntary cove- 


14” 
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nant is sufficient to support a creditors’ suit against the represen. 
tatives of the covenantor. Watson v. Parker, 6 B. 283. 


2. (Trustees—Parties.) A. covenanted with B. to transfer stock 


into the names of C. D., or some other person to be named by 
A., upon trust for B., his wife, and issue ; afterwards B. became 
absolutely entitled to the fund; in a suit by B., against the repre. 
sentatives of A., to obtain satisfaction out of his estates in respect 
of his covenant: Held, that C. and D. were not necessary par- 


ties. S.C. 


CY PRES. (Cross remainders—Tenancy in common—J oint ten- 
y 


ancy—Tenant for life—Tenant in tail.) Devise to A., the 
daughter of the testator, for life, and after her decease, to all and 
every the child or children of A., male or female, begotten or to 
be begotten, and their assigns, for their respective lives, and, after 
the decease, and respective deceases, of such child or children of 
A., to all and every the child or children of all and every such 
child or children of A., male or female, to be begotten, and the 
heirs of his, her and their respective body and bodies, as tenants 
in common ; and in case of the death of any of the said children 
of such child or children of A., and failure of issue of his, her or 
their body or bodies respectively, then as well the original as the 
accrued share of such of them so dying without issue to go to the 
survivors or survivor, others or other of them, as tenants in com- 
mon, if more than one; and for default of such issue over. A. 
had three children born in the lifetime of the testator and living 
at his decease, and another was born alter the testator’s death; 
one of the three born in his lifetime died during the life of A., 
without issue: Held, that the children of A. took as tenants in 
common, and not as joint-tenants. ‘That, inasmuch as the child- 
ren of the afterborn child of A. could not take as purchasers, the 
devise would be supported according to the rule of cy prés or ap- 
proximation, by giving an estate tail to the aflerborn child of A. 
That the rule of cy prés, being an arbitrary principle of construc- 
tion, introduced to effect the intention of a testator in the exigency 
of a particular case, was not to be applied, except when the ne- 
cessity of the case required it, and that therefore, although the 
devise was to the children of A., as a class, the children of A., 


born in the testator’s lifetime, would take estates for life, and the 
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estates devised to the children of the afterborn child would alone be 
altered. ‘That cross-remainders were to be implied between the 
children of A., and, therefore, that the three children of A., who 
survived or left issue, took according to their respective estates 
the share of the child of A. who died without issue, and that the 
inequality among the devisees, some of them being tenants in tail, 
and others tenants for life with remainder to their issue in tail, 
was no objection to the implication of cross-remainders among 
them. Vanderplank v. King, 3 H. 1. 


DEBTOR AND CREDITOR. (Charge on lands.) A creditor 


++ 
we 


— 


recovered a judgment in this country, and obtained a charge on his 
debtor’s lands, &c., under 1 & 2 Vict. c. 110, s. 13. He after- 
wards arrested the debtor in Jersey, upon mesne process, for the 
same debt: Held, that the charge on the lands here was not there- 
by forfeited, under the 16th section. Houlditch v. Collins, 5 B. 


497. 


2. (Charge on stock.) Semble, a judgment creditor, who has ob- 


tained an order charging the interest of his debtor in government 
stock, may, in a proper case, sustain a suit for the intermediate 
protection of the interest which he has so acquired, notwithstand- 
ing the six months prescribed by the stat. 1 & 2 Vict. c. 110, s. 
14, have not expired. Bristed v. Wilkins, 3 H. 235. 
(Injunction—Legal debt admitted—Jurisdiction.) The court, 
having interfered by injunction to restrain the payment of a legal 
debt, admitted by the debtor to be due to the nominal creditor, has 
then jurisdiction to decree payment of the debt against the debtor, 
without sending the party entitled to the payment to recover it by 
the use at law of the name of the nominal creditor. Green v. 
Pledger, 3 H. 165. 

(Joint debt—Survivorship of joint liability—Bond.) A. and 
B. were obligors in a joint deed; A., who was alleged to be the 
principal debtor, died: Held, that his assets were not in equity 
liable upon the bond, but that the liability survived to B. Richard- 
son v. Horton, 6 B. 185. 

(Same debt against two estates.) A creditor against two es- 
tates, for the same debt, is entitled to receive dividends on the full 
amount from both estates, until he has been satisfied of his debt. 
Bonsor v. Cox, 6 B, 84. 
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DISCOVERY. (Answer—Sufficiency—Criminal charge—Plead- 
ing.) Where a plaintiff by his bill seeks a discovery of matters 
which might subject the defendant to a criminal prosecution, and 
also seeks other legitimate discovery, it is his duty to separate the 
two, for if they be so mixed up or connected, that, either by infer. 
ence or exclusion, they may lead to a disclosure which might sub- 
ject the defendant to prosecution, he is not bound to answer any 
portion of it. The Earl of Lichfield vy. Bond, 6 B. 88. 

EVIDENCE. (Admissibility.) Semble, an examined copy of a 
letter of attorney, enrolled in the office of record in Jamaica, is not 
admissible in evidence (without more); although an examined copy 
of a deed so enrolled is, by force of acts of the local legislature, 
admissible. Faulkener vy. Daniel, 3 H. 221. 

2. (Same.) Observations on traditionary evidence in pedigree cases 
and its fallibility. It is not to be wholly rejected because error is 
proved as to part. Johnston v. Todd, 5 B. 597. 

3. (Deed set out in defendant’s answer.) Deed set out in a defend. 
ant’s answer made evidence for the plaintiff generally. Attorney- 
general v. Higham, 2 Y. & C, 634. 

4. (Surprise.) Letters proved, but not particularly mentioned in the 
pleadings, are not therefore inadmissible ; but if the production of 
such evidence would operate as a surprise on the other party, the 
court will not give effect to it without giving the party to be 
affected by it an opportunity of controverting it. Malcolm y. 
Scott, 3 H. 39. 

EXECUTOR. (Incapable of proving the will.) An aged executor, 
who was incapable by bodily and mental infirmity of proving the 
will: Held, not entitled to a legacy given by the testator’s will to 
him as executor. Hanbury v. Spooner, 5 B. 630. 

2. (Inability of.) Lxecutors held personally liable in respect of the 
loss to the testator’s estate of a sum outstanding on personal 
security, although the security was that of the bond of the testa- 
tor’s solicitor, and the money had been invested in that security 
by the testator some years before his death, and by his will he 
directed that his trustees should get in his outstanding personal 
estate “as soon as conveniently might be” after his decease. 
Bullock v. Wheatley, 1 C. 1350. 


3. (Parties—Revivor.) If a defendant dies, having appointed two 
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or more executors, and all of them do not prove the will, it is suffi- 
cient for the plaintiff to revive the suit against those who prove. 
Strickland v. Strickland, 12 8. 463. 

Extent of.) ‘The personal representative of 





4, (Right of retainer 
A. has a right of retainer, in respect of a sum due to him from A.’s 
estate as personal representative of B. Z'kompson v. Cooper, 1 
C. 89. 

FRAUD. (dInjunction—Unconscionable bargain.) <A. B., very 


soon after coming of age, was induced by C. D., his superior offi- 


cer, to accept bills for 30001. at two months for his accommodation, 
which were handed by C. D. to E. F., a money lender, in payment 
of a debt of 2590/7. E. F., who was privy to the transaction, 
afterwards agreed to arrange the renewal of these, and another 
bill for 500/., for twelve months, in consideration of A. B.’s pro- 
missory note for 25001, | le in three, years, which sum E. F. 
charged for his expense and trouble. KE. F. was, under the cir- 
cumstances, restrained till the hearing, from suing for the 25001. 


7 ; . > *) 
Lloyd v. Clark, 6 B. : 


2. (Partners—Liability of —: olici rs.) A tenant for life of settled 


estates obtained an act of rliament for selling the estates, and 
investing the proceeds, under the direction of the court, in the pur- 
chase of « r lands to ettled to the same uses; after the 
estates had been sold, a ie money paid into court, the tenant 
for life fraudule ntiy ¢ ined an order, under v tich part of the 
money was paid out to him. Messrs. B., G., and C., solicitors and 
copartners, é das the | { the tenant for life in obtaining 
the order and in every other proceeding under the act; B. was 
aware of the fraud, but G. and C. were wholly ignorant of it: 
Held, nevertheless, in a s instituted by the remainderman after 
the death of the tenant for life, that G. and C., as well as B., and 
the estate of the tenant for life, and all the other parties to the 


transaction, were jointly and severally liable to make good the 
money. Brydges v. Branjfill, 12 S. 369. 

GOODWILL. (Husband and wife.) ‘The goodwill of a victualler’s 
business held, under the circumstances, to be incident to the stock 
and license, and not to the premises on which the business was 
carried on. <A widow carried on the business of a licensed vic- 
tualler on premises held by her from year to year; prior to her 
second marriage she assigned her household goods, furniture, 
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stock-in-trade, brewing utensils, and all other her effects upon 
trusts, excluding her husband; she married: Held, that the good- 
will of the trade, which was afterwards sold, passed by the deed 
as incident to the stock and license, and not to the husband with 
the premises. England v. Downs, 6 B. 269. 


GUARDIAN. (Will—Construction.) The testator appointed his 


widow and two other persons guardians of his children. By a 
codicil, he “ left their care, charge, and education” to his widow: 
Held, that the appointment by the will of guardians was not 
revoked by the codicil. Hare v. Hare, 5 B. 629. 


HUSBAND AND WIFE. (Equity to settlement—Parent and 


child.) ‘The wife’s equity to a settlement does not attach upon 
filing a bill; if, therefore, the wife dies without making any claim 
to a settlement out of her legacy, her children, after her death, 
have no right to one. De la Garde vy. Lempriere, 6 B. 344. 
(Reversionary interest—Release.) A single woman being enti- 
tled to an annuity secured by bond, married. Her husband exe- 
cuted a release of the annuity, and died, leaving his wife survivy- 
ing: Held, that, as he could release the security, he could release 
the annuity, so as to bind his wife. Hore v. Belcher, 12 8. 464. 
(Trusts for separate use.) A trust for the wife’s own use and 
benefit, is not a trust for her separate use. Beales v. Spencer, 2 
Y. & C. 651. 


INSOLVENT. (Collusion—Parties—Pleading.) An insolvent 


debtor cannot, upon the mere allegation that the assignee in the 
insolvency colludes with a debtor to the estate and refuses to sue, 
sustain a suit for a legacy, which passed by the assignment of his 
estate and effects under the insolvency, although charging that the 
legacy, if recovered, will afford a balance, after satisfying all his 
debts, and praying that the legacy may be paid either to the as- 
signee or to himself; nor can the suit be sustained, even if the 
provisional assignee appear and submit to be bound by the decree; 
for the provisional assignee cannot empower another party to sue 
for the insolvent’s estate, except by allowing such other party to 
sue in his, the assignee’s name. Whether, if the alleged collu- 
sion or refusal to sue were proved, the insolvent could sustain such 
a suit—quere? Major v. Aukland, 3 H. 77. 


INTERROGATORIES. (Answering—Discovery of the contents 
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of partnership-books enforced against one partner in the absence 
of his copurtners.) Where a defendant is interrogated as to the 
contents of the books of a company in which he is a partner, and 
the question is one he is bound to answer if he can, it is no excuse 
for not answering to say that the books are in the custody of the 
officer of the company, and that his partners will not allow him 
access to them. If he has a right to inspect the documents, he is 


ive 


bound to enforce that right, and the court will, if necessary, gi 


him time for that purpose, Taylor vy. Rundell, 1 P. 222. 

LEGACY. (Lapse of time.) Legatees, whose legacies were 
charged on real estates, subject to prior charges, not affected by 
lapse of time so long as any of the prior charges subsisted. 
Faulkener v. Daniel, 3 H. 212. 

2. (Statute of Limitations.) Legacies charged on real estate held, 
under the circumstances of the case, to be payable, notwithstand- 
ing the lapse of more than forty years from the testator’s death 
to the filing of the bill, the stat. 3 & 4 Will. 4, c. 27, not being 
applicable. Ravenscroft v. Frisby, 1 C. 16. 

LIEN. (Equitable assignment—Appropriation.) A. in India being 
indebted to B. in England, directed C. & Co., his agents in 
London, to hold a sum (equal to a lac of rupees,) at the disposal 
of B., as soon as C. & Co. should be in possession of funds and 
informed B. of such directions; C. & Co, also acquainted B.,that 
they had received and registered the order. A. subsequently con- 
signed a ship to another agent, D., and directed him to apply the 
proceeds of the sale of the ship to the purpose of paying the debt 
owing to B., and spontaneously informed B. that the ship and 
freight would be available for his, A.’s, London accounts, and that 
B., amongst others, would be paid the lac of rupees thereout: 
Held, that B. had not by the correspondence, upon which the 
plaintiff’s case depended, acquired a lien on the proceeds of the 
ship, and that it was competent to A. to countermand the order to 
his agents as to the application of such proceeds to the payment 
of B. Malcolm v. Scott, 3 H. 39. 

2. (Limited purpose—Stoppage in transitu—Bill of lading— 
Factor.) In equity, a transfer of goods for valuable considera- 
tion by a consignee for a limited purpose, does not destroy the con- 
signor’s right of stoppage in transitu, ultra the particular lien of 
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the transferree. A. consigned goods of the value of 1800J. to B,, 
who transferred the bill of lading to C. to secure 10002,; B. hay. 
ing become bankrupt, C., as B.’s factor, claimed, as against A,’s 
title to stop in transitu, a right to retain the whole in satisfaction 
of a general balance due to him from B.: Held, first, that he was 
not entitled beyond the 1000J.; and, secondly, that A.’s remedy 
against C. for the surplus was in equity. Spalding v. Ruding, 
6 B. 376. 


MARRIAGE SETTLEMENT. (Clause in restraint of anticipa- 


i) 
. 


M: 


tion.) The separate fund of a married woman protected against 


costs, on the ground, that, under the instrument through which 
she derived title, she was restrained from anticipation. Moore vy. 
Moore, 1 C. 54. 

(Same.) Under a marriage settlement certain money and stock 
in the funds were vested in trustees upon trust, during the joint 
lives of the hu: band and wife, to pay the interest to such persons 
and for such purposes as the wife should, notwithstanding the 
coverture, by any writing under her hand, except in any mode 
of anticipation, direct or appoint; or, in default of such direction 
or appointment, into her own hands, for her own sole and separate 
use, independently of her husband ; and so that her receipts, not- 
withstanding the coverture or the receipts of the appointee, might 
be good discharges: Held, that the effect of this instrument was 
to restrain the wile from anticipation, whether by an appointment 
under the power, or by an assignment independent of the power. 
S. C. 

ARRIED WOMAN. (Devise in fee with clause against aliena- 
tion—Contract by husband and wife.) <A real estate may be 
devised toa married woman in fee simple for her separate use, yet 
in such a manner as to disable her during the coverture from 
making any sale, mortgage, charge or incumbrance to take effect 
against it during her life or during her coverture. Hence, where 
A. devised a real estate to his daughter B., a married woman, in 
fee, but with a declaration that she should not sell, charge, mort- 
gage or incumber iit, followed by another declaration that she 
should take it for her own sole and separate use and benefit 
and disposal, and have the sole management thereof, independent 


of her husband and free from his debts, &c.: Held, that the pro- 
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hibitory clause was not void, inasmuch as it must be taken in con- 
nexion as well with the succeeding as the preceding words, and 
therefore that a security, by way of equitable mortgage, executed 
by the husband and wife to a party who had notice of the wife’s 
title under the will, was void as against the wife. Baggett v. Meuz, 
1 C. 138. 


2. (Incumbrance, what is—Separate estate of wife.) Feme covert 


is entitled under a will to an estate in fee simple, subject to an 
outstanding lease for thirty-one years from June, 1816, at a rent 
of 601. per annum, and subject to a clause in the will prohibiting 
her from mortgaging or incumbering the property during cover- 
ture. In June, 1840, the husband takes an assignment to himself 
of the lease of 1816, and the husband and wife execute a new 
lease to E., as a trustee for the husband, for the term of thirty- 
one years, at the same rent as before. In this lease no notice is 
taken of the wile’s separate estate, and E. enters into no covenants. 
In 1841, the property lets at 907. per annum. The new lease is 
an incumbrance, within the meaning of the prohibitory clause 
contained inthe will. S.C. 


. (Payment to, by mistake.) Effect of over payment to a married 


woman by mistake under an order in chancery. Moore v. Moore, 
1 C. 54. 

(Right to a settlement out of fund in court— Waiver.) A mar- 
ried woman can waive her equitable right to a settlement out of a 
fund in court to which she has been declared entitled, although the 
clear amount payable in respect of such fund has not been ascer- 
tained. Packer v. Packer, 1 C. 92. 


MISTAKE. (Release.) A. executed a bond to B. and C., condi- 


tioned for payment of an annuity of 1001. to D. for life, and as- 
signed an annuity of 1201. for the life of one M., and a policy of 
insurance for 7002. on M.’s life to B. and C., upon certain trusts 
for farther securing the annuity of 1001. M. died, and A. died 
shortly afterwards, having, as was then believed, received the 7001. 
and applied it to his own use. Shortly afterwards, D., in con- 
sideration of 5001., released A.’s personal representative and B. 
and C. from the annuity of 100/. and the securities for it. Some 
years afterwards, it was discovered that A. had placed the 7001. 
in a bank, in the names of B. and C., where it still remained: 
VOL. V. 15 
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Held, that the release having been executed under a mistake, 
was inoperative, and that the 700/. remained impressed with the 
trusts for securing the annuity of 1007. Hore v. Becher, 12 8, 
465. 


MORTGAGOR AND MORTGAGEE. (Account—Set-off—Joint 


* 
~ 


=) 


stock company.) ‘The defendant, who was a customer of and 
had an account with a bank, was also employed by the bank to 
raise money on certain Spanish bonds, which he accordingly did ; 
the money being afterwards recalled by the mortgagees, and not 
paid, the bonds were sold, and the defendant received the balance 
and retained it, without the knowledge of the bank. On a bill filed 
on behalf of the bank for the payment of this balance, and also for 
a general account: feld, ihat, although the defendant, by his 
answer, said the result of the general account when taken would 
be in his favour, yet he was not entitled to withhold payment of the 
balance received by him in respect of the bonds until the general 
account should be taken, and a decree for payment of that balance 
and interest was accordingly made, and also the decree for taking 
the genera! account. Gordon v. Pym, 3 H. 223. 

(Costs on delivery of mortgage deed.) ‘Three mortgages, on the 
estates of distinct mortgagors, were vested in the same trustees by 
one deed, which was prepared in the master’s office, in a suit for 
executing the trust. Upon the application of one of the mortgagors 
for liberty to redeem and to have his mortgage-deed delivered up 
to him: Held, that he was entitled to have the deed on his execu- 
ting to the trustees a covenant to produce it, and paying the costs 
of the application ; and that the costs properly incurred in preparing 
and sett!ing the covenant should be borne by the mortgagee’s estate. 
Capper v. Terrington, 1 C. 103. 

(Same.) Where deeds relating to mortgaged property (the mort- 
gage being absolute at law) come into the custody of a court of 
equity, by means and in the course of a reasonable and proper 
administration of the mortgagee’s estate, the costs of removing them 
out of court, upon the mortgage being paid off, must be borne by 
the mortgagor. Burden v. Oldacre, 1 C. 105, 

(Costs—Suit to redeem—Several mortgagees.) One of several 
mortgagees compelled to pay the costs, and another refused his 
costs, of a suit to redeem the mortgage; and the interest on the 
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mortgage-money declared to stop on the day of the tender. Cliff 
v. Wadsworth, 2 Y. & C. 598. 

5. (Foreclosure—Costs of official assignee, made defendant.) An 
official assignee, made a defendant to a foreclosure suit, as repre- 
senting the interests of a mesne incumbrancer, who had become 
bankrupt: Held not to be entitled to his costs from the plaintiff, 
although he disclaimed absolutely at the hearing. Clarke v. Wil- 
mot, 1 P. 276. 

6. (Foreclosure—Costs of provisional assignee, made defendant.) 
When the provisional assignee under the insolvent act is made a 
defendant in that character to a bill of foreclosure, in respect of the 
equity of redemption, he is not entitled to his costs from the plain- 
tiff, although he may have received no assets of the insolvent 
wherewith to pay them. Appleby v. Duke, 1 P. 272. 

7. (Mortgagee in possession—Account—Redemption—Repairs— 
Improvements.) A mortgagee in possession held liable for a da- 
mage occasioned by his pulling down two cottages on the property. 
A mortgagee in possession will be allowed for repairs necessary 
for the support of the property, and for doing that which is essential 
for the protection of the title of the mortgagor, if he has got the 
consent of the mortgagor, or has given him notice in which he 
acquiesces ; he may be allowed for money laid out in increasing 
the value of the property, but he is not justified in increasing the 
value of the estate by improvements so as to cripple the mortga- 
gor’s power of redemption. Mortgagee in possession claiming upon 
a bill for redemption to be allowed for substantial repairs and last- 
ing improvements, but adducing no proof of any such expenditure, 
held not entitled to any inquiry on the subject. Sandon v. Hooper, 
6 B. 246. 

8. (Notice of contents of marriage settlement.) Upon an assignment 
of an outstanding mortgage term, in consideration of a farther ad- 
vance, the assignee was informed that a settlement had been made 
upon the marriage of the mortgagor, but was assured by him and 
his wife that it related only to the fortune of his wife, and did not 
include the mortgaged estate, although in fact it did. Upon a bill 
filed by the eldest son of the marriage, who was tenant in tail under 
the settlement : Held, that the assignee of the term was not affected 
with notice of the settlement, it appearing from the plaintiff’s own 
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evidence that the assignee had really believed the representation so 
made to him to be true. Jones v. Smith, 1 P. 244. 

9. (Reversionary interest in stock—Foreclosure—Power of sale 
—Parties—Trustees.) ‘The mortgagee of a reversionary interest 
in stock in the public funds, with a power of sale, may bring his 
bill for foreclosure ; and is entitled to a decree in the common form 
for an account, and in default of payment, for foreclosure. Trus.- 
tees appointed to sell a reversionary interest in stock, and pay off 
a mortgage thereon and hold the surplus for the mortgagor, are not 
necessary parties to a bill of foreclosure brought by the mortgagee. 
Slade v. Rigg, 3 H. 35. 

10. (Sale of Spanish bonds, without the knowledge of the mortga. 
gees—Replacement—Recovery of market price at the time of the 
sale.) A banking company, who were mortgagees of certain Span- 
ish bonds, employed defendant to raise money upon them by deposit 
in his own name; the party with whom the defendant deposited 
them, called upon the defendant for re-payment, and, on default, 
sold the bonds, with the concurrence of the defendant, without the 
knowledge of the company, and paid the balance of the proceeds 
to the defendant. The company was afterwards compelled by their 
mortgagor to replace them or their value: Held, that the defendant 
was answerable to the company for the market price of the bonds 
at the time of actual sale, and that he was not answerable for the 
value of the bonds at any other time. Gordon v. Pym, 3 H. 223. 
11. ( Trust—Cross-bill— Pleading.) Anestate was conveyed by A. 
to B. upon trust, for ten years, to apply the rents in payment to B. 
of the interest and capital of 10001., lent by A. to B., and then to 
sell part of the residue of the 10001., and hold the remainder in 
trust for the wife and children of A. The rents exceeded the in- 
terest. B. permitted A. to retain possession, and the interest was 
not applied as directed. Upon a bill by B. against A. and his wife 
and children for a sale: Held, that B. could not, until he took pos- 
session, be made liable for what, without his wilful default, he might 
have received, except upon a cross-bill raising that question. Beare 
v. Prior, 6 B. 183. 

PARTNERS, (Allowance—Ezecutor.) A surviving partner being 
the executor of his deceased partner, is not entitled to an allow- 
ance for carrying on the business after his partner’s decease, for 
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the benefit of the estate; nor is an executor and legatee of such 
surviving partner. Stocken vy. Dawson, 6 B. 371. 

2. (Entries in partnership books—Insufficient answer.) A defend- 
ant who was required to set forth in his answer to interrogatories 
certain entries in the books of a firm of which he was a member, 
stated in his answer that the books were in the joint custody of 
himself and his copartners, and that he asked their permission to 
inspect and make extracts from the books, to enable him to com- 
ply with the requisitions of the interrogatories, but they had refused 
to permit him so to do: Held, that the answer was insufficient, as 
the defendant had not stated there was any contract between him- 
self and his copartners, which prevented him from inspecting the 
books, and making extracts from them without their permission, 
Stuart v. Lord Bute, 12 8. 460. 

3. (Insanity.) Confirmed and incurable insanity is a ground for 
dissolving a partnership; but a mere diminution of capacity in 
attending to it, is insufficient for that purpose. Sadler v. Lee, 6 
B. 324. 

4. (Same.) Difficulty in holding a partner who ostensibly takes an 
active part in the conduct of the business free from responsibility, 
on the ground of insanity, in respect of the acts of the firm. S.C. 
5. (Misconduct of one partner—Liability of firm—Notice.) A., 
B., and C. executed to a banking firm, consisting of E., F., and 
G., a power of attorney, empowering them “jointly and severally” 
to receive the dividends, and to sell out the stock itself. The 
power was sent by the bankers to their broker, who deposited it 
with the bank of England. F. alone clandestinely sold out the 
stock, but the firm had credit for the proceeds. The sale was 
concealed, and the amount of dividends for some time accounted 
for: Held, that E. was liable for the sale, though it had taken 
place after the death of C. and G.; and that he would have been 
equally liable, though the proceeds had not been placed to the 
credit of the firm. S. C. 

6. (Same.) Upon a question whether one partner had notice of the 
irregular course of dealing of his copartner, to the prejudice of 
their customer, the court was of opinion that he ought to be deemed 
to have known the facts, it appearing from the evidence, that if 
he had used ordinary diligence and attention in the management 
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of the business he might and must have discovered all the mate- 
rial facts; that the means of knowledge were within his power ; 
that he would, with very little trouble, have found confusion and 
irregularity in the accounts, a proper investigation of the sources 
of which would have led to discovery of all that had been done: 
Held, also, that under such circumstances the court, for the pro- 
tection of those who deal with partnerships, must impute the know- 
ledge which the partners, acting for their interests and in-discharge 
of their plain duty, might and ought to have obtained. S. C. 
PIRACY. (Trade-marks—Injunction—Practice.) Injunction to 
restrain a party from making and sending to Turkey, watches 
having the plaintiff’s name, or the word “ warranted,” engraved 
thereon in Turkish characters, in imitation of the plaintiff’s 
watches. Gout v. Aleploglu, 6 B. 69, n. 

2. (Same.) The ground on which the court protects trade-marks 
is, that it will not permit a party to sell his own goods as the 
goods of another; a party will not, therefore, be allowed to use 
names, marks, letters, or other indiciz, by which he may pass off 
his own goods to purchasers as the manufacture of another person. 
Perry v. Truefitt, 6 B. 66. 

PLEADING. (Allegation of material fact.) A statement “that 
the defendant alleges and the defendant believes the fact to be,” 
is not a sufficient allegation of a material fact. Egremont vy. 
Cowell, 5 B. 620. 

(Impertinence.) In an information seeking to set aside a deed 
alleged to be executed in fraud of proceedings under an outlawry : 
Held, not impertinent to state that at the time of the execution of 
the deed, the outlaw was residing at Holyrood to avoid his credi- 
tors, or that his object in executing the deed was to delay and 
defeat his creditors; though it is not necessary that the relator in 
an information should have an interest in the subject of the suit, 
yet a statement of only a few lines, showing what interest the 
relator had, was held not to be impertinent, but mere surplusage. 
Where the master and court below had come to different conclu- 
sions upon exceptions for impertinence, the lord chancellor, in 
affirming the decision of the court below, gave no costs of the 
appeal. Attorney-General v. Rickards, 1 P. 383. 

3. (Multifariousness.) ‘The plaintiffs appointed A., B., and C. their 
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foreign agents; A. retired, and the plaintiffs then appointed B., C. 
and D. agents. The transactions being separate: Held, that a 
bill for an account of the two agencies was multifarious as regard- 
ed A.; but, semble, if the dealings had not been separate, but a 
mere continuation, the decision would have been otherwise. Ben- 
son Vv. Hadfield, 5 B. 546, 

PRINCIPAL AND AGENT. (Account—Just allowance—Soli- 
citor and client.) In a suit by a principal against his steward 
and agent, the decree, in conformity to the prayer of the bill, 
directed an account to be taken of rents, profits and timber money 
received by the defendant on the plaintiff’s account; and also 
directed the master, in taking the accounts, to make the parties all 
just allowances. The defendant was a solicitor, and had acted as 
such for the plaintiff during his stewardship; and bills of costs 
were due to him from plaintiff. The master, at the plaintiff’s re- 
quest, taxed the bills, and in taking the accounts under the decree, 
included the reduced amounts of them amongst the just allowances 
to which defendant was entitled. The plaintiff excepted to the 
report on that account, and the court allowed the exceptions. 
Jolliffe v. Hector, 12 8. 398. 

2. (Injunction—Specific chattels.) Bill for the delivery up of spe- 
cific chattels deposited by the plaintiff with A., his agent, which 
A. fraudulently contracted to assign to B., and B. advertised to be 
sold; and for an injunction to restrain the sale by B., and to res- 
train A. and B. from parting with the goods, the goods being still 
in the possession of A. the agent. Demurrer by B. overruled. 
Wood vy. Roweliffe, 3 H. 304, 

3. (Same.) Whether the jurisdiction to protect by injunction the 
possession, and decree the delivery up of specific chattels, is con- 
fined to chattels the loss or injury of which would not be adequately 
compensated in damages, or which it may not be possible speci- 
fically to replace—quere? S.C. 

PRINCIPAL AND SURETY. (Release—Contract.) A. became 
surety for B. to C. for a sum “ for value received by a draft at 
three months’ date.” C. (without the concurrence of A.) at once 
paid the amount to B., instead of giving the draft at three months: 
Held, that the agreement had been varied, and that the surety was 
therefore discharged. Bonser v. Cox, 6 B. 110. 
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PRIORITY. (Charge—Deed—Construction.) A. B. was entitled 
to a legacy which was charged on real estates devised to C. D. 
A. B. by a deed, to which C. D. was a party, and which recited 
that it had been agreed that the legacy should remain on the 
security of the estate, assigned it toE. F. A. B., without the con. 
currence of E. F., afierwards released the charge upon the estate, 


and A. B. and C. D. together afterwards mortgaged the estates, 
first to lord C., and afterwards to the plaintiff, a judgment creditor, 
who released his judgment: Held, that the plaintiff had priority 
over E. F. Greenwood v. Churchill, 6 B. 314. 

2. (Subject to prior incumbrances.) A mortgage was made, “sub- 
ject to prior incumbrances :” Held, under the circumstances, that 
a prior equitable charge was not included, it being unknown to the 
mortgagee, and it not appearing to have been the intention of the 
mortgagors to include it. SS. C. 

PRIVATE ACT. (Extent of word “manor”— Vendor and pur. 
chaser—Title or conveyance.) ‘Trustees were empowered by act 
of parliament to sell and exchange all or any of the hereditaments 
mentioned in the schedule to the act, amongst which was a farm, 
called the Mountain Farm, parcel of the manor of W. In the body 
of the act there was a proviso that the manor of W. should not be 
sold, the trustees having contracted to sei] the Mountain Farm: 
Held, that the purchaser was not bound to accept the title. Zarl 
of Lincoln y. Arcedeckne, 1 C, 98. 

SATISFACTION. (Sale of trust fund—Marriage settlement— 
Natural love and affection.) A trust fund, to which a father was 
entitled for life, and his son and daughter in remainder, was sold, 
and the proceeds were received by the father. Subsequently, on 
the marriage of the daughter, the father settled property for her 
benefit of a larger value than the proceeds of the trust fund: Held, 
that the claim of the daughter against the father in respect of her 
share of the proceeds of the trust fund must be presumed to be 





satisfied by the settlement. ‘That neither the expression in the set- 
tlement of the consideration of natural love and affection, nor the 
ignorance of the husband of the rights of the wife in the trust fund, 
had the effect of excluding the presumption of satisfaction. Evi- 
dence is admissible either to support or rebut the presumption. 
Semble, whether, in the case of a portion of the precise amount of 
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the debt, the expression of natural love and affection, as the con- 
sideration for the settlement, might not be material on the question 
of satisfaction—quere? Plunkett v. Lewis, 3 H. 316. 
SET-OFF. (L£quitable—Legacy—Debt— Husband and wife.) A 
share of rent, due from the occupying tenant of certain premises, 
to the estate of a testatrix, who was one of several tenants in com- 
mon of the same premises, allowed to be set off by her executors, 
ina suit fora legacy bequeathed by the testatrix to the debtor, 
but not as against a legacy bequeathed by the testatrix to the wife 
of the debtor. MacMahon v. Burchell, 3 H. 97. 
SETTLEMENT. (Constuction—Commencement of term.) C., 
before the marriage of his daughter, conveyed certain lands to the 
use of himself for life, with remainder to trustees for a term of 
200 years, upon trust for securing a rent-charge of 1001. per 
annum to the husband and wile for their joint lives, and the life 
of the survivor; and from and after the expiration or sooner de- 
termination of that term, and in the meantime subject thereto and 
to the trusts thereof, to the use of other trustees for a term of 1500 
years, with remainder to C, in fee. The trusts of the 1500 years’ 
term were declared to be as follows :—The trustees should after 
the decease of C. (but subject and without prejudice to the yearly 
rent-charge and the remedies for securing the same), by mort- 
gage or sale, or other disposition of the settled estates, or out of 
the rents thereof, levy and raise 26001. in trust for all and every 
the child and children of the marriage, or such one or more of 
them, exclusive of the others, and in such shares, &c. and with 
such annual or other sums of money for the maintenance of such 
children from and after the decease of C., as the parents should 
term did not wait 


by deed appoint: Held, that the 1500 years’ 


for its commencement until the death of the survivor of the hus- 
band and wife, but commenced at the death of C.; and therefore, 
that it was competent to the parents, after the death of C., by 
deed executed in pursuance of their power, to direct an annual 
sum to be raised out of the estates for the maintenance of their 
children, born and to be born. Gough v. Andrews, 1 C. 59. 

2. (Marriage articles—Construction—Powers to appoint new 
trustees and to change securities.) A marriage contract, in the 
Portuguese language, between British subjects resident in Lisbon, 
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expressed that the parties were desirous it should be regulated, 
made binding, and carried into full and complete effect accord. 
ing to the laws of England; some years afterwards the parties, 
who were then resident in England, filed a bill, praying that a 
settlement in strict conformity with the contract, and containing 
all the covenants, clauses, powers, &c., usually inserted in mar. 
riage settlements and deemed necessary, and at the same time 
consistent with the substance of the contract, might be executed 
under a decree of the court: Held, that a power to appoint new 
trustees as often as should be necessary, and, notwithstanding the 
contract provided that the settled moneys should be invested, as 
they had been, in the English and French funds, that a power to 
change those securities for any other of the government stock or 
funds of England or France, or for real securities in Great Britian 
or Ireland, were proper powers to be inserted in the settlement. 
Sampayo v. Gould, 12 8. 426. 


SOLICITOR AND CLIENT. (Privileged communication.) A 


. 
~ 


solicitor invested his client’s money on a mortgage, and at the 
client’s desire took the mortgage in his own name without any 
trust being declared by the deed: in a suit by a judgment creditor 
of the mortgagor, to redeem against the solicitor and the mortga- 
gor (who was out of the jurisdiction): Held, that the solicitor was 
privileged from disclosing the name of his client, and also the 
particulars of other mortgages of the property, which had been 
taken by other clients of the soliciter in their own names: Held, 
also, that the case was an exception to the rule that a defendant 
who submits to answer, must answer fully. Jones v. Pugh, 12 
8. 470. 

(Same.) A correspondence took place between a client and his 
solicitor during the progress of a suit. A compromise was effect- 
ed, but afterwards a second suit was instituted to set it aside, and 
to prosecute the original suit: Held, that the correspondence was 
privileged in the second suit. Hughes v. Garnons, 6 B, 352. 
(Same.) Upon a motion that the defendant might produce docu- 
ments in the schedule to his answer: Held, that written commu- 
nications which passed between the defendant and _ his solicitor, 
before any dispute had arisen between the parties to the suit, were 
privileged, so far as they contained legal advice or opinions, but 
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not otherwise, although relating to the matters which formed the 
subject of the suit. Lord Walsingham y. Goodricke, Bart., 3 
H. 122. 

4. (Same.) ‘There is no essential difference, with respect to the 
privilege of professional correspondence, between cases stated for 
the opinion of counsel and other communications. SS. C. 

SOVEREIGN PRINCE, FOREIGN, (Allegiance—Liability as 

a subject.) ‘The king of Hanover, afier his accession, renewed 

his oath of allegiance to the queen of England, and claimed the 
right of an English peer: Held, that he was exempt from the 
English courts for acts done by him as sovereign prince, but was 
liable to be sued in those courts in respect of matters done by 
him as a subject: Held also, that the sovereign character pre- 
vailed where the acts were done abroad, and also where it was 
doubtful in which of the two characters they had been done. The 
Duke of Brunswick vy. The King of Hanover, 6 B. 1. 
. International law—Jurisdiction—Pleading.) Discussion of the 


‘] 


question, whether a sovereign prince is liable to the jurisdiction of 
the courts of a foreign country, in which he may happen to be 
resident, and as to the liability to suit of one who unites in him- 
self the characters both of an independent foreign sovereign and a 
subject. A sovereign prince, resident in the dominions of an- 
other, is ordinarily exempted from the jurisdiction of the courts 
there. S.C, 


(Same.) <A foreign sovereign may sue in this country, both at 


a> 
Qs 
. 


law and in equity; and, if he sues in equity, he submits himself 
to the jurisdiction, and a cross-bill may be filed against him, 
which he must answer on oath; but a foreign sovereign does not, 
by filing a bill in chancery against A., make himself liable to be 


sued in that court for an independent matter by B.S. C. 


— 


.(Same.) A bill filed by Charles, ex-duke of Brunswick, against 
the king of Hanover (a subject of this realm,) stated, that by a 
decree of the Germanic Diet, followed by a declaration of his Ag- 
nati, he had been deposed, and his brother appointed successor, 
and that by an instrument signed by the reigning duke, and by 
William the Fourth and his brothers, the duke of Cambridge had 
been appointed guardian of the plaintiff’s fortune, and the guar- 


dianship “* was to be legally established in Brunswick, where it 
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was to have its locality.” That on the death of William the | 
Fourth, the king of Hanover was appointed guardian, and pos. 
sessed himself of the private property of the plaintiff. The bill 
alleged that the instrument was void, and prayed a declaration to 
that effect, and for an account: Held, that the alleged acts, under 
the instrument, were not such as rendered the defendant liable to 
be sued, or subject to the jurisdiction of the court. S. C, 

5. (Letter missive—Appearance—Demurrer.) A foreign sove- 





reign prince, who was also an English peer, was made defendant 
to a suit and served with a letter missive. The lord chancellor 
refused to recall it. The defendant then appeared, and filed a de- 
murrer for want of jurisdiction: Held, first, that the lord chan- 
cellor had not decided that the defendant was liable to the juris- 
diction of the court ; and, secondly, that the defendant had not, by 
appearing, waived any defence to the bill. 8S. C. 

6. (Pleading—Suit against a foreign prince.) Ina suit against 
a sovereign prince, who is also a subject, the bill ought, upon the 
face of it, to show a case rendering the sovereign prince liable to 
be sued as a subject. S.C. 

7. (Same.) A simple allegation that a foreign instrument depend- 
ing on foreign law is null and void, is too vague. S. C. 

8. (State document.) Semble, also, that the instrument complained 
of was, under the circumstances stated in the bill, connected with 
political and state transactions, and was a state document. S.C. 

STATUTE OF LIMITATIONS. (Acknowledgment—Mortgagor 
and mortgagee—Equity of redemption—Agent.) A mortgagee 





in possession of lands at Hendred, having received from the grand- 
father of the infant heir of the mortgagor, a letter, the contents of 
which did not appear, wrote an answer as follows: ‘ Concerning 
the business at Hendred, which you know nearly as well as my- 
self, as there has been nothing kept from you; which | am very 
willing to settle if your grand-daughter is of age. I never told you 
any otherways; as [ am informed she is the heiress of what there 
is. The difference is not worth much. I shall hear from your 
grand-daughter about the business.” Held, that the last-men- 
tioned letter was an acknowledgment of the heiress’s right redeem 
to the mortgage, and that, when she came of age, she was entitled 
to consider her grandfather as having acted as her agent; and, 
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consequently, that she was entitled to redeem the mortgage at any 
time within twenty years after the letter was written. Trulock 


v. Robey, 12 8. 402. 


te 


(Adverse possession—Construction of stat. 3 5 4 Will. 4, ec. 27, 
s. 10, 26—Motion—Issue—Fraud.) A. 'T., a person of unsound 
mind, living in the family of M. D., became entitled, as heiress at 
law, to certain lands. M. D. received the rents and profits of such 
lands for thirteen years during the life of A. T., and eleven years 
after her death, when M. D. died. M. D. had procured A. T. to 
execute a will, devising part of her estate, and also indentures for 
conveying other parts to M. D. and her heirs: Held, that M. D. 
had founded her title upon the instruments which she had pro- 
cured A. ‘'T’. to execute in her favour; that her claim to the lands 
in question must be deemed to be under and not against A. T., 


and that there was therefore no adverse possession as against A. 


T. or those claiming under her; that procuring instruments of 
coveyance and devise to be executed by a person of unsound mind 


was a fraud within the stat. 3 & 4. Will. 4, c. 27, s. 26. Semble, 
that after issues had been directed, on motion, to try the validity 
of the instruments executed by A. T., and whether she was of 
sound mind, the order being submitted to, it was no longer open 
to those claiming under M. D. to insist, at the hearing, that the 
claim of the heirs of A. T. was barred by the statute of limita- 
tions, 3 & 4 Will. 3, c. 27. Lewis v. Thomas, 3 H. 26. 


(Annuities—Trustee and cestui que trust.) A testator, who died 


co 


in 1795, devised his real estate to trustees to sell, and, out of the 


interest of the proceeds and out of the rents of the estates until they 
should be sold, to pay certain annuities. No payment had been 


made in respect of any of the annuities for more than twenty years 


before the bill was filed; but the trustees entered into possession 


of the estates on the testator’s death, and the surviving trustee con- 


tinued in possession until about eleven years prior to the filing of 


" 


the bill: Held, that the plaintifi’s right to the annuities was not 


barred by the statute of limitations. Ward v. Arch, 12 S. 472. 


—_— 


(Defence of the statute of limitations to a legal demand, how 


he case of a legal demand, a 
court of equity acts in obedience, and not merely 


regarded by courts of equity.) In.t 
by analogy, to 
the statute of limitations. A banking firm, who on opening an 


VOL. V. 16 
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account with a customer, had agreed to allow him interest at three 
per cent. on the balances which should from time to time be 
standing to his credit, set up the statute of limitations as a defence 
to a bill filed against them by the customer for an account. The 
account as it stood in the banker’s book, showed a consider. 
able balance due to the plaintiff, but there being no item in it, or 
evidence of any transaction connected with it, of a date within six 
years prior to the filing of the bill, nor any suggestion in the bill 
that the bankers were bound by the agreement or otherwise, to 
have actually entered the interest as it became due to the credit of 
the customer in the account, or that they had omitted so to do with 
a fraudulent intent, the defence was allowed to prevail. Foley vy. 
Mill, 1 P. 399. 

TENANT IN COMMON, OR JOINT TENANT. (Neat of kin 
—Accumulation—Residuary legatees.) Bequest of residuary 
estate to accumulate for ten years, and then to be distributed in 
seven equal shares unto seven persons named in the will, and ap- 
pointment of the same seven persons residuary legatees, creates a 
tenancy in common, and the share of one dying in the testator’s 
lifetime belongs to the next of kin of the testator. Norman v. 
Frazer, 3. H. 84. 

TENANT FOR LIFE. (Payments by.) Charges paid off by the 
tenant for life prima facie kept alive, and not merged in the 
inheritance. Jaulkener v. Daniel, 3 H. 217. 

2. (Residuary personal estate to be invested—Interest of the unin- 
vested personalty.) A testator directed his residuary personal 
estate to be invested in land from time to time, and at all conveni- 
ent opportunities, and in the mean time to be accumulated: Held, 
that the tenant for life of the land was entitled to the interest of 
he uninvested personalty, as from a year from the testator’s 
leath. Tucker v. Boswell, 5 B. 607. 

3. (Same.) In the same case, the testator gave 4001. a year to his 
wife if she recovered her mental faculties, otherwise 2001. a year, 
snd to be paid out of his government stock; and he directed, as 
soon as conveniently might be after her death, the investment of 
the stock out of which the annuity was payable, in land, to be con- 
veyed in strict settlement. ‘The wile did not recover: Held, that 
the extra 2001. a year became part of the residue to be invested, 
and did not belong to the tenant for life. S&S. C. 
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TRUSTEES. (Authority of, pendente lite.) The institution of a 


y 


Qe 


— 


5. 


suit against trustees, for the administration of the trust estate, 
under the direction of the court, does not preclude the exercise 
of the discretion given to the trustees by the will of the testator, 
as to. the appointment of new trustees for the management of the 
trust; but the trustees are required, after the institution of the 
suit, to act under the control of the court. Cafe v. Bent, 3 H. 


245. 


. (Breach of trusi—Estoppel— Tenant for life.) A trustee cannot 


by contract waive his right to resort to the life interest of a tenant 
for life for the purpose of replacing a trust fund which, in breach 
of trust, he has lent to the tenant for life. A trustee, in breach of 
trust, lent the trust fund to A. B., the tenant for life; the trustee 
afterwards concurred in a creditor’s deed, by which A. B.’s life 
interest was to be applied in payment of his debts, and the trustee 
received thereunder a debt due to him, A. B.; before the other 
creditors had been paid, the trustee retained the income to make 
good the breach of trust: Held, upon a bill filed by the trustees of 
the creditor’s deed, that this court would not prevent such an ap- 


plication. Fuller v. Knight, 6 B. 205. 


. (Breach of trust—Exchequer bills) Where a trustee has trust 


money in his hands which he is authorized to lay out in the public 
funds or on real security, he is justified, pending the necessary 
delay, in completing a contemplated mortgage security in invest- 
ing the money in exchequer bills. A trustee properly invested 
trust money in exchequer bills, but he left them in the hands of 
a broker. Upon a misapplication of them by the broker: Held, 
that the trustee was personally liable. Matthews v. Brise, 6 B. 
239. 

(Same.) <A trustee was empowered to invest in the public funds, 
or on real security ; he had in his hands, a sum which, in the in- 
terval between receiving and investing in a contemplated real 
security, he invested in exchequer bills, which he left in the hands 
of a broker, who misapplied them: Held, that the trustee was 
liable for the value of the exchequer bills at the time of the loss, 
and not for the stock which the money would have purchased. 
S.C. 

(Breach of trust—Evxecutor.) <A testatrix gave her personal 
estate to A. and B., subject to debts and legacies upon certain 
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trusts, and she appointed A. alone executor. A fund over which 
the testatrix had a power of appointment was transferred into the 
names of A. and B. A., the executor, representing that a con. 
siderable part of the fund was wanting to pay debts and legacies, 
induced B. to join in selling out the fund, promising to give a mort- 
gage security for what might not be wanted for debts, &c. A. 
received the whole, but applied a very inconsiderable sum in 


payment of debts, &c.: Held, that B. was liable to replace so 








much of the stock as had not been applied in payment of debts, 
&c., and to account for the dividends. Hewett v. Foster, 6 B. 
259. 

6. (Breach of trust—Interest.) Trustees under a will decreed to 
pay interest at 5/. per cent. per annum, on balances mixed by 
them with their own moneys, and used in their own business, 
although the will authorized them to invest the residue on “ good 
private securities.” Westover v. Chapman, 1 C, 177. 

7. (Breach of trust—Option of cestui que trust to have stock re- 
placed, or the produce—Power to alter and rary.) If trustees are 


directed to invest trust money on government or real securities, 





and they do neither, they are answerable, at the option of the ces- 
tuis que trust, either for the money or the stock which might have 
been purchased therewith. Husband and wife had a power to sell 
real estates, with the consent of the trustees; the moneys were, 
with all convenient speed, to be laid out in the purchase of other 
lands; and, until a convenient purchase could be eflected, it was 
made lawful for the trustees, with the consent of the husband and 
wife, to invest the money in government or real securities. A sale 
took place in 1811, and in 1816 the produce was lent by the trus- 
tees on personal security: Held, that the trustees were liable for 
the stock which the money would have produced in 1816. Held, 
also, that the trustees ought not to have consented to a sale with- 
out first providing the means of investing the purchase money. 
Watts v. Girdlestone, 6 B. 188. 

8. (Several trustees—Estate of one severally answerable.) ‘Testator 
bequeathed 5001. to his executors, upon trust that they should lay 
out and invest the same in the public funds, or in such other secu- 
rity, or in such other manner as to them should seem expedient, 





at interest, and apply the produce to a charitable purpose. One of 
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the executors, who took the entire management of the estate, paid 
the debts, and most of the legacies of the testator, but neither spe- 
cifically appropriated nor invested 500I. for the charity. He paid 
interest, however, on 5001. to the charity; at the same time re- 
ceiving interest on the promissory note of a debtor to the estate 
who was in good credit, but whose debt was the only fund avail- 
able for payment of the legacy. The executor afterwards died. 
On the admission, by his representatives, that he had, in his life- 
time, assented to the payment of the legacy to himself, as trustee: 
Held, that his estate was severally answerable, as for a breach of 
trust. Attorney-general v. Higham, 2 Y. & C. 634. 
(Costs of unnecessary litigation.) ‘Trustees decreed to pay the 
costs of an unnecessary inquiry, directed before the master, as to 
the state of the testator’s family. Westover y. Chapman, 1 
C. 181. 


10, (Same.) Executors of trustees decreed to pay the costs of a suit 


1] 


rendered necessary by their having refused to pay over the trust 
fund on reasonable evidence of a person’s death; but, inasmuch as 
the trustees had been guilty of a breach of trust in relation to the 
fund, such costs were decreed to be paid out of the assets of the 
trustees, and not personally by the executors. Lyse v. Kingdon, 
1 C. 184, 

. (Duty of.) Under the provisions of a marriage settlement, trus- 
tees had power, with the consent of the husband and wife, or the 
survivor, to vary the securities by selling out the settled stock and 
investing it in land, and it was provided that it should be lawful 
for the trustees, with the consent of the husband and wife, or the 
survivor, to lay out the whole of the moneys to be produced by 
the sale of the stock in the purchase of freehold or copyhold estates 
of inheritance, or leasehold for a term of not less than sixty years. 
The husband died, and the wife married again: Held, that the 
trustees were not bound, on the application of the wife and her 
second husband, to invest any of the stock on leaseholds, although 
the security might be eligible, and for a longer term than sixty 


years. Lee v. Young, 2 Y. & C. 532. 


VENDOR AND PURCHASER. (Costs—Construction of London 


and Greenwich Railway Act—Making out the title.) The act 
which enabled a company to purchase and take land for making a 
16* 
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railway, provided that the costs of the “ contracts, sales and con- 
veyances,” should be borne by the purchasers: Held, that the 
vendors were, under these words, entitled to be reimbursed the 
costs of making out their title to the land purchased by the com. 
pany. Ex parte the Feoffees of Addies Charity, in the matter of 
the London and Greenwich Railway Company, 3 H. 22. 
(Covenant for the production of deeds—Abstract.) The right of 
a purchaser to a covenant for the production of documents con. 
stituting part of his title, does not extend to copies of court rolls, 
or indentures of bargain and sale enrolled, unless they are in the 
possession or power of the vendor. A purchaser is not entitled, as 
a matter of course, to a covenant for the production of all docu. 
ments contained in the abstract of title, which are not delivered to 
him, but only of those which are necessary to make out a good 
sixty years’ title. Cooper v. Emery, 1 P. 388. 

(Fraudulent misrepresentation—Contract rescinded.) A con- 
tract for the purchase of an estate, rescinded at the suit of the 
purchaser, on the ground of fraudulent misrepresentation, the 
contract having been completed with the knowledge, on the part 
of the defendant or her agent, of the existence of a public right of 
way over the property, and the plaintiff not knowing, or having 
the means of knowing, that fact. Gibson y. D’ Este, 2 Y. & C. 
542. 

(Interest on purchase-money.) A purchaser, complaining that 
his conveyance did not comprise the whole of the property which 
he had contracted for, filed his bill for a conveyance of the remain- 
der, and obtained an injunction, restraining the vendor from suing 
him for the purchase-money, part of which was afterwards ordered 
to be paid into court to abide the event of the suit. The bill was 
dismissed: Held, that the vendor was entitled to the residue of the 
purchase-money, and the interest upon it, to the time of payment, 
although the purchase-money in court had not been laid out ; and 
no interest therefore had accrued thereon. Humphreys v. Horne, 
3 H. 276. 

(Purchase-money—Realty or personalty. ) In the absence of 
special clauses for that purpose, the effect of a railway act is not 
to alter the course of devolution of property without the consent 


of the owner; and, therefore, if a company, by virtue of their act, 
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contract with an incapacitated person for the purchase of lands, 
the money is to be considered as real and not as personal estate. 
Midland Counties Railway Company v. Oswin, 1 C. 80. 

6. (Specific performance—Abatement—Compensation.) A tenant 
in possession purchased the property, which was represented to be 
forty-six feet in depth; it turned out to be thirty-three only: Held, 
that he was entitled to an abatement. King v. Wilson, 6 B. 124. 

7. (Specific performance—Abandoning contract— Waiver.) 
Though time be not of the essence of a contract, it may be made 
so by notice, where there has been great and improper delay on 
one side in completing. It may, however, be waived by proceed- 
ing in the purchase after the expiration of the time fixed by notice. 
S. C. 

8. (Specific performance—Delay—Acquiescence.) Even after 
great delay and acquiescence, the court will not compel a pur- 
chaser to complete, if the title appears to be manifestly bad. Blach- 
ford v. Kirkpatrick, 6 B, 232. 

VOLUNTARY ASSIGNMENT. (Possibility.) A testator be- 
queathed a sum to trustees in trust for his daughter for life, and 
in case she died without leaving issue, for her next of kin, exclu- 
sive of her husband. During the lifetime of the daughter, her 
mother, as presumptive next of kin, by a voluntary deed assigned 
her expectant interest in reversion to the husband: Held, on the 
death of the daughter, without leaving issue, that the assignment 
operated only as an agreement to assign, and consequently, being 
voluntary, a court of equity would not enforce it. Meek vy. Kit- 
tlewell, 1 P. 342. 

WILL. (Absolute interest.) A testatrix bequeathed two sums of 
90001. to trustees for the benefit of her two daughters and their 
children ; but if either of them should die unmarried, then she gave 
that daughter’s 90001. to the trustees, upon trust, as to 50001. 
part thereof, for the surviving daughter, under the same restric- 
tions as her original portion, and, as to the remaining 40002. in 
trust for her two sons, Thomas and George, in equal moieties ; 
and if the survivor of her two daughters should die unmarried, 
then she directed that the share ef that daughter (14,000/.) should 
be divided amongst her three sons, James, Thomas, and George, 
for their own use and benefit absolutely. Then followed a dispo- 
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sition, in favour of the survivor of Thomas and George (in the 
event of either dying unmarried in the lifetime of the surviving 
daughter), of the share or shares of the daughter or daughters 
before bequeathed to them, and a disposi ion in favour of James 
of the whole of the said daughter’s shares and fortunes, if both 
Thomas and George should die unmarried. One of the daughters 
having died unmarried in the lifetime of the three brothers: Held, 
that Thomas and George were not thereupon absolutely entitled 
to the 40007. Young v. Martin, 2 Y. & C. 582. 

(Same.) A testatrix, after bequeathing certain property to her 
two daughters, and to her three sons, Thomas, George, and 
James, gave the residue of her personal estate unto her two sons, 
Thomas and George, if both living at her decease, in equal shares, 
or if either of them should be then dead, without leaving issue, 
wholly to the survivor of them; and if they should be then both 
dead, without leaving issue, then wholly to her son James; or if 
he should be then dead, without leaving issue, living her said 
daughters, or either of them then living, then to and amongst her 
said daughters, or the survivor of them, equally, or to an only 
surviving daughter. But nevertheless she directed that, if either 
of her daughters, or if any of her sons, should die, leaving issue, 
the issue of each of her daughters and her sons so dying and 
leaving issue should take their, her, or his parent’s respective 
share of the provisions she had already made for her said daugh- 
ters and sons, respectively, equally, share and share alike, in case 
the parent or parents of such issue should not have otherwise 
appointed the same: Held, first, that the testatrix, by the term 
“ provisions” meant only the residue ; secondly, that the two sons, 
Thomas and George, having survived the testatrix, were abso- 
lutely entitled to the residue. S&S. C. 

(Cheques to be ‘presented after deuth—Revocation.) A testator 
drew two cheques on his banker in favour of two of his servants, 
with directions that they should be presented after his death, and 
about a year afterwards made a formal will, in which, amongst 
other dispositions, he gave two annuities to the same persons, and 
all the residue of his personal estate to certain other persons, and 
revoked all former wills. After his death, all the thrve instru- 


ments were admitted to probate, as constituting his last will: Held, 
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that by reason of the probate, this court was bound to treat the 
sums for which the cheques were drawn as legacies, but that as 
such they were constructively, if not expressly, revoked by the 
will. Walsh v. Gladstones, 1 P. 294. 

(Class in remainder—Gift to.) Bequest of residue in trust, after 
payment of an annuity of 501, to A. for life, to apply the residue 
of the interest towards the maintenance of the children of B. until 
twenty-one, and in case of the death of A. during their minority, 
to apply the whole, or so much as was necessary, in the same way, 
and after the death of A., when such children attained twenty-one, 
to transfer the principal to them. There was a gift over in case 
there should be no children of B. living at the deathof A. The fund 
was more than sufficient to provide for the annuity : Held, that the 
gift to the children was not confined to those living at the death of 
the testatrix. Gardner v. James, 6 B. 170. 

(Contingent legacy.) A testator, by his will, gave the income of 
shares in a bank to E., a married woman, for life, provided she 
were a widow at the time of his death, or should become such 
afterwards, but during her widowhood only; and gave the income 
during the coverture of E. to P. He also gave P. 8001., in case E. 
should become a widow, in lieu of the income of the shares. By 
a codicil, the testator revoked the gift of this income, and gave a 
portion of the income to E. for life, whether she were a widow at 
the time of his death or aot, or should become such afterwards or 
not. At the time of the testator’s death, E. was under coverture: 
Held, that P. was not entitled to the 8001. at the death of the tes- 
tator, and would become entitled only in the event of E, becoming 
a widow. Morrison v. Morrison, 2 Y. & C. 652. 

(Debtor and creditor—Lapse—Statute of Limitations—Part- 


ner.) ‘The testator gave the residue of his estate to trustees, upon 


trust, to divide the same amongst the several persons who were his 
creditors at the time he executed a certain conveyance for their bene- 
fit, their executors and administrators; such payment and provision 
to be made to and amongst such persons respectively, their respec- 
tive executors or administrators, rateably and in proportion to the 
quantity or amount of the original debt or debts due from him to 
such person or persons respectively; and if any person or persons 


claiming under such bequest should not give notice of such claim 
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to the trustees within two years of the testator’s decease, such share 
or shares of the residue to go to certain residuary legatees: Held, 
that the residue was to be divided into parts corresponding in num- 
ber and proportion with the original debts. That the shares attri- 
buted to the debts of creditors who died in the lifetime of the testator 
did not lapse by their death; that the surviving partners were the 
persons to receive and give receipts for the share of the residue 
attributed to a joint debt, and that it was not necessary before 
carrying over the shares in this suit, to inquire into the state of the 
accounts as between the surviving and the representatives of the 
deceased partners: that a claim made by the representatives of a 
partner beneficially interested in a joint debt, was a sufficient claim, 
although such partner was not the last survivor of the partners in 
the firm to which the debt was owing: that the share of the residue 
attributed to a debt, in respect of which no claim was made, be- 
longed to the residuary legatees; that the amount of the residue, 
whether as exceeding or falling short of the amount of the unpaid 
debts, did not affect the construction of the will; semble, that the 
trust must be considered as proceeding upon a mixed principle of 
bounty and obligation ; and that the will must be read as, to some 
extent, directing payment of debts. Quere, as to the construction 
of such a bequest, if the debts had all been paid in full before the 
date of the will. Phillips v. Phillips, 3 H. 281. 
(Devise—Dower— Election.) The testator devised all his real 
estates to a trustee upon trust for sale, with power to convey the 
same to purchasers without the concurrence of any person or per- 
sons beneficially claiming under his will; and he directed the trus- 
tee to stand possess¢ d of the proceeds of such sale, together with 
the residue of his personal estate, upon trust to pay one moiety of 
the interest and dividends thereof to his wife during her widowhood, 
and the other moiety of such interest and dividends (and the whole 
after his wife’s decease or second marriage) to his sister for her 
life ; with remainder, as to the whole of the trust funds, to the 
children of testator’s sister for their lives and the life of the survi- 
vor; remainder over. The widow of the testator was dowable of 
part of the real estate: Held, that the widow was entitled both to 
her dower and to the benefit given to her by the will. Ellis v. 
Lewis, 3 H. 310. 
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8, (Extent of charge.) A person upon the marriage of his daughter 
charged certain lands in B. with the payment of an annual sum of 
money for the maintenance of the issue of the marriage. ‘The lands 
were not of sufficient value for the payment of that sum and other 

prior annual charges. ‘The settler afterwards, by his will, bequeath- 
ed an annuity to his wife out of lands in L., and gave various 
| legacies ; and subject to the said annuity and legacies, and also 
subject to the payment of all moneys secured by deed of settlement 
on his daughter, and also subject to his just debts, funeral and tes- 
tamentary expenses, he gave, devised, and bequeathed all his 
estates situate in the several parishes of B., L., and M., to his only 
son in fee: Held, that the effect of the will was not to charge any 
other estates for the benefit of the issue of the daughter than those 
which were already charged by the settlement. Gougad v. An- 
drews, 1 C. 69. 


(General words—Construction—Charge for payment of debts.) 


cs 
SS 


Upon the construction of a will: Held, that the effect of general 


words of charge at the commencement was not cut down by sub- 





sequent words. Jones v. Williams, 1 C, 156. 

10. (Illegitimate children.) ‘Testator bequeathed one moiety of a 
sum of money to the children of A., and the other moiety to the 
children of B, At the testator’s death A. had six legitimate and 
two illegitimate children, and B. had one legitimate and three 
illegitimate children; and the illegitimate children of B. were named 
in the will in relation to another bequest: Held, that the legitimate 
children of A. were entitled to one moiety of the fund, and all the 
children of B., whether legitimate or not, were entitled to the other 
moiety. Meredith v. Farr, 2 Y. & C. 525. 

11. (Same.) ‘Testator bequeathed a sum of money to the children 
of A., lawfully to be begotten, including her daughter E., aged 
about fourteen. E. was illegitimate, and A. had no other child of 
that name: Held, that E. was entitled to share in the fund. S. C. 

12. (Lapse—Statute of Wills, 1 Vict. c. 26, ss. 3, 24 & 33— 
Death of legatee, being child or issue of testator in his lifetime.) 
The 33d section of the stat. 1 Vict. c. 26, which provides, that 
where a child or other issue of the testator, to whom any real or 
personal estate shall be devised or bequeathed, shall die in the life- 


time of the testator, leaving issue, and any such issue shall be liv- 
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ing at the death of the testator, such devise or bequest shall not 
lapse, but shall take effect as if the death of such person had hap- 
pened immediately after that of the testator, does not substitute 
for the pre-deceased devisee or legatee the issue whose existence 
is the event or condition which excludes the lapse, but renders the 
subject of the gift the absolute property of the pre-deceased devisee 
or legatee, and therefore disposable by his will, notwithstanding 
his death before the death of the testator. Johnson v. Johnson, 3 
H. 157. 


13. (Misdescription of devisee.) A devise to the second son of 





Edward Weld, of Lulworth: Held, upon the context of the will, 

and upon extrinsic evidence as to the state of the Weld farnily, 
. P 4 ‘ ST: 

and the degree of the testator’s acquaintance with the different 


ph Weld, 


members of it, to mean a devise to the second son of Joss 
of Lulworth, although there was a person named Edward J seph 
Weld (the eldest son f Joseph Weld), who resided with his father 


at Lulworth, and who usually went by the name of Edward only, 
and although a former will of the testator, made several years 
before the will in question, contained a devise to the same J seph 
Weld by his right name. Blundell v. Gladstone, 1 P. 279. 

14. (Misdescription of property.) Devise of “all that freehold farm 
called the Wick Farm, containing 200 acres or thereabouts, occu- 
pied by W. E. as tenant to me with the appurtenances,” to uses 


applicable to freehold property only. At the date of the will, and \ 








‘ 


of the death of the testator, W. E. held, under a lease from the 
testator, 202 acres of land, which were described in the lease as 
the Wick Farm: of these twelve acres were leasehold: Held, that 
the twelve acres did not pass by the devise. Hall v. Fisher, 1 
C. 47. 

15. (Same.) Devise of estates to A., upon condition that A. should 
release, in favour of her brother B., all A.’s interest in 10001., 
*‘ charged upon certain estates, limited by the marriage settlement” 
of the father and mother of A. and B.: the sum of 2000J. was 
comprehended in the settlement, and A. took an interest in it, but 
it was not charged on any estate: Held, nevertheless, that it was 

|. Howard vy. Conway, 1 C. 87. 


the sum referred to in the wil 


16. (Mistake.) A testator devised his freehold estate to his widow, 





. cS 2 ' 
charged with a legacy to another, and also bequeathed to his 
: 
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widow his personal estate. The widow, by her will, gave a lease- 
hold estate, part of the same property (erroneously describing it as 
a freehold), to A., subject, in conjunction with the freehold pre- 
mises, to the legacy; and she devised the freehold premises to B., 
subject, with the premises devised to A., to the payment of the 
same legacy: Held, that the fact of the testatrix having left the 
estates to A. and B. respectively, in the mistaken supposition that 
both estates were, under the will of the original testator, subject to 
the legacy, but which he had charged on the freehold only, was 
no ground for exonerating the estate bequeathed to A., for there 
was no reason to presume the testatrix would have apportioned her 
bounty differently if the mistake had not occurred. Westcott v. 
Culliford, 3 H. 265. 

17. (Particular words—“ And such other child or children as 
might be living.”) ‘Testator bequeathed a residuary personal 
fund to trustees, upon trust to apply the dividends for the mainte- 
nance of his children, until the youngest should attain twenty-one, 
and then to divide the same equally between B., D., E. and F., 
children by his former wife, and G. and H., children by his pre- 
sent wife, and such other child or children as might be living, 
or as his said wife might be enciente with at his decease. The 
testator, at his death, left two other children besides those named 


in his will, viz. A. and C., who were chi! 


dren by his first marriage: 
Held, under all the circumstances of the case, that they took no 
interest in the fund. Stavers v. Barnard, 2 Y. & C. 539. 

18. (Particular words—*“ A. and her children.”) Bequest of 
10001. to A. S., and the children that may be lawfully begotten 
of her body, A. S. being unmarried at the death of the testatrix, 
takes the legacy abs ely. Read v. Willis, 1 C. 86. 

19. (Particular words—* Decease, without leaving lawful issue.”’) 
A testator gave a fund, subject to the life interest of his wife, to 


} 
| 


A., B., and C., equally to be divided between them, “ but in case 
of the decease of C. without leaving lawful issue,” he gave her 
one-third between A. and B.: Held, that upen the decease of the 
wife, C., who was then living, became absolutely entitled to one- 
third of the fund. Barker v. Cocks,-6 B. 82. 

20. (Particular words——Residue to be “ divided equally between 
the daughters of my said sister,” and bequest “to his said 
VOL. V. 17 
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6 


+. 





nieces.”) A testator gave specific legacies to three of his nieces 


4 


(daughters of his sister), by name, and the residue to his sister 
and her husband for their lives, subject to an annuity to A., and 
after the death of the parents and A. he dire cted the residue to be 
“¢ divided equally between the daughters of his said sister,” and 
which he bequeathed “ to his said nieces.” ‘There was a gift over, 
if no daughter of his sister should be then living. ‘The sister had 
four daughters born at the date of the will, and another born after 
the testator’s death; some only survived the tenants for life: Held, 
that the residue was divisible among ail the nieces, and that they 
took vested interests, subject to be divested in an event which had 
not happened. Locker v. Bradly, 5 B. 593. 

(Particular words—“ Family.”) ‘The testator bequeathed 
several legacies, and among others to S. W. 14,0001., “and to 
the latter gentleman’s family 60001.” 8. W. had six children, all 
living at the date of the testamentary instrument and at the death 


of the testator, and no other issue: Held, that such six children 


were, as joint tenants, ex 


Wood vy. Wood, 3 H. 65. 


‘lusive ly entitled to the I gacy of 60001, 


2. (Particular words—“4001. per annum during her life, to be 


applied to the rent of any residence she may choose to live at.”) 
Testator, by his will, gave an annuity of 10001. a year to his 


wife for her life, and directed his plate and furniture, and H., his 


family mansion, to be sold. By codicil, he desired that his wife 
should be accomodated with any plate she might choose for her 
own us“, and that an inventory should be made of it, and that it 


should be returned at her death: “I give to her absolutely any one 


of my silver inkstands which she may select; | also give to my 
dear wife any part of the beds, bedding, linen, carpets, or other 
household furniture at H., which she may require for her own 
use, as likewise any wardrobes or glass cases at I]., according to 
her wish; and I give to her in addition to all other provisions, 
4001. per annum during her life, to be applied to the rent of any 
residence she may choose to live at, and to be raised and paid in 
like manner as the annuity bequeathed to her by my will:” Held, 
that the wife was entitled, absolutely, to such parts of the furni- 
ture as she might select; and that she was entitled to be paid 4001. 
a year, although she had fixed her residence with her son, at the 
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family mansion. Lord Amherst v. The Duchess of Leeds, 12 8. 
476. 

23. (Particular words—* Heirs.”) Gift of personalty to A. for 
life, and afterwards to his children; and in defanlt, to the heirs of 
B.: Held, that the next of kin were entitled under the ultimate 
limitation. Evans v. Salt, 6 B. 266. 

24. (Particular words—* Issue male.”) Devise of leaseholds on 
trust for A. for life, and afterwards to his issue male severally 
and respectively, according to their seniorities; and in default to 


h h irs, acc yrding to their seniorities; and in default over: Held, 


that A. took an absolute interest. Jordan v. Lowe, 6 B. 359. 
25. (Particular words—“‘* Mon y, goods, chattels, estate and ef- 


} 1 ‘ P > & ’ 
‘, goods, chattels, estate and effects, - 


fi cts.”) Ab quest of **m mey, g 
held to pass real estate. Midland Counties Railway Company 
v. Oswin, 1 C. 74. 

26. (Particular words—* Next legal representatives.”) <A testa- 
tor directed that the residue of his personal estate, after the death 


of his widow, the tenant for life, should be paid by his trustees or 


the survivor of them, his executors or administrators, to A. and 





B., te be equally divided between them, share and share alike, if 
then living; but if dead, to go and be equally divided to and 
amongst the respective next legal representatives of A. and B., 
share and share alike. A. and B. died in the lifetime of the tes- 
tator’s widow: Held, that the next of kin of A, and B., according 
to the statute of distributions, living at the death of the testator’s 


widow, were entitled to the fund per stirpes. Booth y. Vicars, 1 


27. (Particular words—* Ready money.) A testator’s balance 
at his bankers held, upon the construction of his will, to pass 


’ 


under the words “ready money.” Parker vy. Marchant, 1 P. 
356. 
28. (Particular words—* Surviving children” —“ Legal personal 
representatives.”) ‘Testator, by will, directed his executors to 
place out upon government securities such a sum of money out 
of the interest thereof, as should be sufficient to produce an an- 
nuity of 50/., which he gave unto his daughter J. for her life, and 
after her decease, in case she should leave issue, he gave the prin- 


cipal unto and equally amongst his surviving children and their 
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or 


29. (Particular words—* To be employed for her use in the fol- 


ee 


legal representatives, share and share alike. The testator had 
four children living at the date of his will and of his d ath, of 
whom the daughter J. was the survivor; she died without leaving 
issue : Held, that the words “surviving children” meant children 
surviving the daughter J., and that the words “legal personal re. 


} 


presentatives” must be construed in their ordinary sense, and not 





as importing kindred or representatives in blood; consequently, 
that the fund, of which the testator’s daughter was the tenant for 


life, fell into the testator’s residuary estate. Taylor v. Bev rly, 
1 C. 108. 


lowing manner.) Under a gift of a sum of money “to my 


diughter J. H., to be employed for her use in the following man- 


ner,” accompanied by a direction that the fund should be invested, 


and the interest only paid to the daughter during her life, and in 
case she should marry and have children, then the prin ‘ipal to 
be divided amongst such children: Held, upon the egnstru ‘tion of 


} 


the whole will, the daughter having died without children, that 


} , : tat anal +] a 
ner personal repr iiative, and not the residuary legatee, was 
entitled to the fund. Campbell v. Brownrig,1 P. 301. e« 

0. (Personalty—Quasi estate tail.) A testator gave his personal 


and landed estates to A. for life, and afterwards to B. for life, and 


then to the eldest son of C., and afterwards to his second, third, 
or any later sons he might have by D., and then to the « st son 
and other sons successively of E.; but all these to be s t to 


the out-payments and legacies following. ‘The testator declared 
‘that if the legaci 3 and conditions of his will were not cor | with 
exactly, then he left al! the advantages of it to the next person in 


; 


succession, subject to those legacies and so on, unless they were 
- ” 1 , . » Lee , Den : a 
discharged. me gave many iegacies and annuities Dy thirteen 


1 ll td ] 


codicils, which, if not paid, those who were to inherit his personal 
estate were to be subject to the penalties in his will, and his per- 
sonal estate was to go to the next he had entailed it on. C. had 
several sons: Held, that subject to the prior life estates, the eldest 
son of C. took the personal estate absolutely. It is the duty of 
the court to give effect to the intention of testators as far as the 
rules of law will permit; but if a testator uses words which, by 


their plain import, give an absolute estate, the circumstance of his 
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giving the same absolute estate to a succession of legatees, in a 

manner incompatible and inconsistent with the free enjoyment of 

the property plainly given to the first, will not authorize the court 

to alter the effect of the words by which that property is given. 
The first legatee of a quasi estate tail in personalty takes the ab- 
solute interest, nowithstanding a manifest and avowed intention to 
give a succession of limited interests. It has been established, 
that the words of a will must be construed with reference to the 
subject matter, and that the same words even in the same sentence 
may have one effect in their application to real estate, and another 
effect in their application to personal estate. Byng v. Lord 
Strafford, 5 B. 558. 

31. (Precatory words.) A testatrix, after bequeathing property to 
her two sons, proceeded thus: “ But I most earnestly wish that 
my said sons may give or settle their respective shares on their 
respective daughters, in preference to their sons.” Quere, 
whether these words were imperative or merely precatory. Young 


v. Martin, 2 Y. & C. 582. 





32. (Sume.) A testator, after giving to his daughter an absolute 
power of appointment by wil! over certain property, recommended, 
though he did not absolutely enjoin, his said daughter to distribute 
es: ot” 
the same at her decease amongst her daughters in equal shares: 
Held that these words were merely precatory. S. C. 

33. (Real or personal estate, on which legacies charged.) A tes- 
tator gave all his messuages, lands, tenements, and hereditaments, 
and his personal estate to trustees, to hold to them, their heirs, 
executors, administrators, and assigns, according to the nature 
and quality thereof respectively, upon trust to receive the rents, 
issues, and profits thereof, and to retain thereout yearly 101. for 
their trouble in the execution of the will, and then to pay legacies 
and annuities, with a direction that certain charitable legacies 
should be paid out of his personal estate: Held, that the whole of 
the property, both real and personal, was to be considered as one 
mass, for the purpose of paying rateably the annuities, except 
the legacies expressly made payable out of the personal estate. 
Boughton v. James, 1 C. 26. 

34. (Remoteness.) A devise of real estate for life is invalid, unless 
it rest within the compass of lives in being at the testator’s 


ir ies 
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death, and twenty-one years after the death of the survivor of 
them. S. C. 

35. (Same.) ‘Testator devised and bequeathed to trustees a mixed 
fund of realty and personalty, upon trust from time to time to re- 
ceive the rents, issues, and profits thereof, and therewith to pay 
certain legacies ; and upon farther trust to pay to and for the use, 
education, and maintenance of each of the daughters of his 
nephews A. and B., whether born in his lifetime or afterwards, the 
yearly sum of 401. a-piece, until they should respectively attain 
the age of twenty-five, or be married with consent of their parents 
or surviving parent, and on their respectively attaining that age, 
or being respectively married with such consent as aforesaid, in 
trust to pay each of them the sum of 1500J. for their respective 
uses and benefit. A. and B. had daughters living at the death of 
the testator, and also afier-born daughters : Held that the bequests 
of 15001., so far as they related to after-born daughters, were 
void for remoteness. But quere whether these bequests were not 
valid with respect to the other daughters, and whether the annui- 
ties of 401. were not valid for all the daughters. 8S. C. 

36. (Remoteness—Contingent legacy—Limited administration— 
Parties.) The testator by his will, charged his debts and lega- 
cies upon his real and personal estate, and gave such real and 
personal estate to trustees upon trust for his nephew for life (to 
whom also he gave a legacy), with remainder to the first and 
other sons of the nephew successively in tail male, with remainder 
to the second and every other son of the testator’s brother suc- 
cessively in tail male, remainder to the testator’s own right heirs; 
and added, “and upon this last mentioned contingency, failing 
heirs male of my said brother, and of my said estate going to my 
right heirs more remote as aforesaid, then I do hereby charge, 
subject, and make liable my said estate with the payment of the 
sum of 50001. to my niece. The testator died in 1775, leaving 
his brother his heir-at-law ; the nephew entered into possession of 
the real estate, which consisted of a plantation in Jamaica, subject 
to a mortgage created by the testator in 1765; the brother after- 
wards died, leaving the nephew, his only son, and then heir-at-law 
of the testator: the nephew died in 1822, without issue male; the 


bill was filed in 1837 against the mortgagees and the devisees of 


= 
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the nephew, to obtain payment of the niece’s legacy of 50001. : 
Held, that, on the death of the nephew without issue male, the event 
happened on which the niece would become entitled to the legacy 
of 50001. ; and that it was not too remote. That the nephew was 
only bound in his lifetime to keep down the interest of the debts 
and legacies ; and that he was entitled to keep on foot, as subsist- 
ing charges against the real estate, the principal of the debts and 
legacies paid off by him, and also his own legacy. That an ad- 
ministrator of the nephew, to whom letters of administration had 
been granted, limited to the purposes of the suit, was a sufficient 
representative of the personal estate of the nephew in the cause; 
that the heir-at-law of the survivor of the trustees appointed by the 
testator, and the personal representative of the testator, should 
properly be parties to the cause ; but the defendant not having, by 
plea or answer, objected that such heir or personal representative 
were necessary parties, the court would, under the 40th order of 
August, 1841, in the circumstances of the case, make a decree 
saving their rights. Faulkener vy. Daniel, 3 H. 199. 

37. (Substitution.) A testator, by his will, gave two-thirds of his 
residue to his eldest son, with a gift over, in case he died under 
twenty-five and unmarried; and he gave the remaining one-third 
to his second son, in similar terms. By a codicil he revoked so 
much of his will as related to the distribution of his residue, and 
gave to his second son 20,0001. sterling in lieu of his one-third of 
the residue, and he appointed his eldest son residuary legatee: Held, 
that the gift of the 20,0001. was absolute, and not subject to the 
same limitations as the one-third of the residue. Alexander v. 
Alexander, 5 B. 518. 

38. (Same.) Bequest io A. for life, and after her decease to the 
testator’s four children, the survivor or survivors of them, equally, 
or to their heirs lawfully begotten. One of the four children died 
in the life of A.: Held, that his children took one-fourth by substi- 
tution. Price v. Lockley, 6 B. 180. 

39. (Same.) Bequest to widow for life, and afterwards to transfer to 
testator’s children then living, with a gift to the issue of such chil- 
dren if dead, the issue to take only the share their father would 
have been entitled to: Held, that the issue took by substitution, 
and that to entitle them they must survive the tenant for life. A 
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compromise under the court held not to exclude a point of con- 
struction not then under consideration. Bennett v. Merriman, 6 
B. 360. 

40. (Same.) Gift of residue to pay income to widow for life, sub- 
ject to the payment thereout of an annuity of 101. to A. for his 
life. After the decease of his widow, a disposition was made of 

gifts there was one of the divi- 


D 


the property, and amongst other 
dends of 1000/. stock to A. for life: Held, that the annuity to 
A. ceased upon the death of the widow, and that A. then took 
the dividends on the 1000/. in substitution. Adnam v. Cole, 6 
B. 353. 

41. (Trust for maintenance, clothing, and advancement.) ‘Testa- 
tor bequeathed one-fifth of his residuary personal estate to trustees, 
upon trust for all and every the children or child of his son J. B., 
born and to be born, and who, being a son or sons, should live to 
attain twenty-one, or being a daughter or daughters, should live 
to attain that age or be married, to be equally divided between 


them, if more than one, share and share alike, as tenants in com- 





mon; and he directed that the dividends, interest, and income, of 
the share or expectant share of each such child, should be paid to 
his said son J. B. during his life, and after his decease, then during 
the minority of each such child should be retained by his said 
trustees or trustee, and be applied by him or them, as the event 
should happen, in, for, or towards the maintenance, clothing, and 
advancement of each such child, in such proportion, manner, and 
form, as his said son J. B., or, as the event might happen, his said 
trustee or trustees should think fit. At the date of the will and of 


the testator’s death, J. B. had three children, one of whom, a son, 


afterwards attained twenty-one, married, and lived separately from 
his father: Held, first, that a trust was constituted in J. B. of 


the income, for the maintenance, clothing, and advancement of his 


children, which trust did not terminate upon all or any of his three 
children attaining majority in his lifetime; secondly, that J. B. 
was not entitled to apply the income arbitrarily, according to his 
own will and pleasure; thirdly, that he was entitled to apply the 
income of a child’s prospective share towards that child’s mainte- 
nance, clothing, and advancement, without reference to his ability 


to maintain and educate that child; and fourthly, that the son who 
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had attained his majority was not entitled to an immediate trans- 
fer of one-third of the fund, inasmuch as it did not appear that the 
testator intended to exclude after-born children, and at all events 
he did intend to authorize an unequal distribution from time to 
time of the income for the benefit of J. B.’s children. Bateman 
v. Foster, 1 C. 118. 

42. (Uncertainty—Corporation— Trust—Revocation—Ezecutor 
and residuary legatee.) ‘The testator, by his will, gave to his 


executors beneficially all his property which he might not dispose 





of, subject to his debts and any bequests which he might after- 
wards make; and made a codicil of a later date in these words: 
“In a codicil to my will, | gave to the corporation of Gloucester 
140,0001. In this, | wish my executors would give 60,0001. more 
to them for the same purpose, as I have before named.” No other 
codicil was found, containing any bequest to or mention of the cor- 
poration. Ona bill by the corporation, against the executors and 
the attorney-general for payment of the 140,0001., and 60,0007., 


and to have the interest of the corporation therein declared: Held, 





that the purpose of both legacies must be deemed to have been the 
same, and to have been expressed in the codicil referred to as giv- 


ing the first legacy ; that in construing the codicil, the court must 
exclude from its consideration the proceedings before the eccle- 
siastical court on the question of tl 


» admission to probate of the 


will and codicil ; that the plaintiffs must be regarded as admitting 
in the suit, that no other circumstances proper for the considera- 
tion of this court, as affecting the claim of the corporation to the 
legacies, were known; that a bequest of a legacy to an individual 
for a purpose expressed elsewhere, and which purpose, from some 
unexplained cause, is unknown to the court, creates such an un- 
certainty that a court of equity cannot declare the intention of the 
testator; that, although it was improbable that the legacies to the 
corporation were given in trust for a private person, yet there 
being no legal presumption that such was not the purpose referred 
to, the court could not presume that, because the legatee was a 
corporation, the legacy was therefore upon a charitable trust to 
] 


which uncertainty of object would be no o 


jection ; that the pro- 
position that the court does not presume, and that merely precatory 


words do not create, a trust, supposes the whole intention of the 
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compromise under the court held not to exclude a point of con- 
struction not then under consideration. Bennett v. Merriman, 6 
B. 360. 

40. (Same.) Gilt of residue to pay income to widow for life, sub- 
ject to the payment thereout of an annuity of 101. to A. for his 
life. After the decease of his widow, a disposition was made of 
the property, and amongst other gilts there was one of the divi- 
dends of 1000/. stock to A. for life: Held, that the annuity to 
A. ceased upon the death of the widow, and that A. then took 
the dividends on the 1000/. in substitution. Adnam vy. Cole, 6 
B. 353. 

11. (Trust for maintenance, clothing, and advancement.) ‘Testa- 
tor bequeathed one-fifth of his residuary personal estate to trustees, 
upon trust for all and every the children or child of his son J. B., 
born and to be born, and who, being a son or sons, should live to 
attain twenty-one, or being a daughter or daughters, should live 
to attain that age or be married, to be equally divided between 


them, if more than one, share and share alike, as tenants in com- 





mon; and he directed that the dividends, interest, and income, of 
the share or expectant share of each such child, should be paid to 
his said son J. B. during his life, and after his decease, then during 
the minority of each such child should be retained by his said 
trustees or trustee, and be applied by him or them, as the event 
should happen, in, for, or towards the maintenance, clothing, and 
advancement of each such child, in such proportion, manner, and 
form, as his said son J. B., or, as the event might happen, his said 
trustee or trustees should think fit. At the date of the will and of 


the testator’s death, J. B. had three children, one of whom, a son, 
afterwards attained twenty-one, married, and lived separately from 


his father: Held, first, that a trust was constituted in J. B. of 


‘ 


the income, for the maintenance, clothing, and advancement of his 


children, which trust did not terminate upon ali or any of his three 
children attaining majority in his lifetime; secondly, that J. B. 


was not entitled to apply the income arbitrarily, according to his 


own will and pleasure; thirdly, that he was entitled to apply the 





income of a child’s prospective share towards that child’s mainte- 
nance, clothing, and advancement, without reference to his ability 


to maintain and educate that child; and fourthly, that the son who 


‘ 











42. (Uncertainty—Corporation—Trust—Revocation—Executor 
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had attained his majority was not entitled to an immediate trans- 
fer of one-third of the fund, inasmuch as it did not appear that the 
testator intended to exclude alter-born children, and at all events 
he did intend to authorize an unequal distribution from time to 
time of the income for the benefit of J. B.’s children. Bateman 
vy. Foster, 1 C. 118. 


and residuary legatee.) ‘The testator, by his will, gave to his 
executors beneficially all his property which he might not dispose 
of, subject to his debts and any bequests which he might after- 
wards make ; and made a codicil of a Jater date in these words: 
“In a codicil to my will, I gave to the corporation of Gloucester 
140,0001. In this, | wish my executors would give 60,0007. more 
to them for the same purpose, as | have before named.” No other 
codicil was foun a containing any bequest to or mention of the cor- 
poration. Ona bill by corporation, against the executors and 
the attorney-general for payment of the 140,0001., and 60,0001., 
and to have the interest of the corporation therein declared: Held, 
} 


that the purpose of both lega ies must be deemed to have been the 


aes | 


same, and to have been expressed in the codicil referred to as giv- 
ing the first legacy ; that in construing the codicil, the court must 


exclude from its consideration the proceedings before the eccle- 


stical court on the « mn of the admission to probate of the 
will and codicil; that the plaintiffs must be regarded as admitting 
in the suit, that no other circumstances proper for the considera- 
tion of this court, as affectin .e claim of the corporation to the 
legacies, were known; that juest of a | cy to an individual 
for a purpose expressed elsewhere, and which purpose, from some 
unexplained cause, is | ywn to the court, creates such an un- 


certainty that a court of equitv cannot declare the intention of the 
testator; that, although it was improbable that the legacies to the 
corporation were given in trust for a private person, yet there 


being no legal presumption that such was not the purpose referred 


to, the court could not presume that, because the legatee was a 
corporation, the legacy was therefore upon a charitable trust to 
which uncertainty of object would be no objection; that the pro- 
position that the court does not presume, and that merely precatory 


words do not create, a trust, supposes the whole intention of the 











202 JURISPRUDENCE. 


testator, so far as it had been committed to writing, to be before 





the court, and that the uncertainty is occasioned by the intention 
which is declared; and does not apply to a case in which, from 
the terms of the bequest, it would appear that there was a written 
expression of the intention of the testator, which is not before the 
court, and the uncertainty is occasioned by the absence of that 
written declaration; that it being the duty of the executors to pro- 
! 


tect the interests of the resi luary | tees against the claims of 


other persons on the estate, the circumstance that the executors 





were also residuary legatees was immaterial to the case. Whether, 


if the plaintiffs, on the construction of the codicil which was proved, 


would have been held entitled to the legacies, the court would not, 
before it treated the al e of the missing c ‘il as evidence of 
revocation of the legacies, have inquired into the circumstances 


re lating to that absenc C—quere ? The Mayor fe. of Gloucester 
v. Wood, 3 H. 131. 

43. (Uncertainty.) Bequest of residue to A. for life, “ and what- 
ever she can transfer to go to her daughters,” B. and C.: Held, 
that the gift to B. and C. was void for uncertainty. Plint v. Hughes, 
6. B. 342. 





44. ( Vesting—Substitution—Issue.) Devise of real estate to A. tor 
life, subject to payment of 20001. a-piece to B., C., and D., or to 


their respective lawfu ie, twelve months alter the death of the 
testator, and devise of th me « te in remainder on the death 

° on . . = » ° . | 
of A. to his children, as he should appoint, charged with a farther 


sum of 30001. a-piece to B.,C., and D., or to their respective law- 


ful issue; B., C., and D., survived the testator; B. died without 

issue in the lifetime of A. ; and C. and D. died in the lifetime of A., 
leaving issue: Held, that the legacies to B., C., and D., vested in 
the legatees, subject to be divested in favour of their children, in 


case of their death, leaving children, and therefore that B. took 
both the legacies absolutely, and C. and D. took the legacies of | 
20001. each absolutely, and the children of C. and D. took the lega- | 
cies of 380002. by substitution for their parents. Salisbury v. Petty, 
3. H. 86. 
45. ( Vesting, time of.) Testatrix bequeathed 30001. to trustees, upon 
, 


trust to pay the interest to B. for life, and after the decease of B. 


the testatrix willed that the said 30001, should be equally divided 

















46. 
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among such of her children as should be living at the time of her 
death, as they respectively attained the age of twenty-one ; but her 
will was that if B. should die without leaving issue, then the 30001, 
should be paid to C.: Held, that the children of B. took vested in- 
terests in the 3000/. at her death, and, consequently, that the share 
of one who died after b., under the age of twenty-one, devolved to 
her father as administrator. Bree vy. Perfect, 1 C. 128. 

(Same.) By the marriage settlement of A. and B., a sum of 
33001. was assigned to trustees, upon trust for the husband and 


wife, for their respective lives, and after the decease of the survivor 


of them, in case there sh | be any child or children which should 
be then living, in such shares, &c., as the husband and wife should 
jointly appoint, and for want of such appointment, the same to go 
and be equally divided at such children, if more than one, as 
should not be inheritable to the real estate of the husband, share 
and share alike; and to be paid to him, her, or them, at his, her, 
or their respective age or of twenty-one years or days of mar- 
riage, which should first happen; and in case there should be no 
such child or children living at the time of the death of the survi- 


vor of A. and B., or, if such, and they should happen to die before 
their respective ages of twenty-one years or days of marriage as 
aforesaid, then the said sum was to go to such person or persons 
as b. by deed or will should appoint. A. and B. died without 
executing the joint power of appointment, having had several 
children, some of whom rvived them: Held, that a son of the 
marriage who attained twenty-one, but died, without having been 


1} 


married, in the lifetime of one of his parents, acquired a vested 


interest in the fund, but that two children who died infants and 
without having been married, in their parents’ lifetime, were ex- 


cluded from the fund. Mostyn v. Mostyn, 1 C. 161. 
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AMERICAN CASES. 


Massachusett ) Reports, Vol. 6: 


Scam. 


isiana) Re ports, Vi 1.4; Ala. 
Re ports, Vol. 4, 


North Carolina 


Where 


two or more are deceived 


irchase of real estate for partnership purposes, 


ath 


rmations of a third person, which 


n in an action against him to recover 


damages for the deceit and injury. 

Where one is deceived in the purchase « ‘property, by the false 
affirmations of a third person, and is thereby in ed to pay more 
for the property th is worth, the party by whom he was thus 
deceived cannot d t an action bro yy the purchaser 
to recover damages for the deceit, | howin hat the plaintiff 
sold the pr erty for th ny m which h ri 

In an action by A nst B., the declaration | that B 


= 
affirmed to A., who d 


well knew such a tanner‘ 
that the owner | id tl 
cost him; that he (Bb 


and that A., confidin 
contrary, nor the value 
owner, and paid him $ 


not worih $ 4000, and 


it, which was more th: 


him; all which B. well 


ulent affirmations; whe1 


Held, after verdict, that 


th S 


» pur | th of the 
r: t that said tannery was 
{ rmer « paid only $3000 for 
\ worth n A. so bought it of 
v, when he mad | false and fraud. 
A. was deceived and greatly injured: 


declaration set sufficient to 


forth fac 


maintain the action, and to let in proof of other facts, showing the 
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fraudulent design of B. to injure A. Medbury et al. y. Watson, 
6 Metcalf 246. 

Where one has given a deed of trust on his property to be sold 
for the benefit of his creditors, and they have neither released their 
claim on him nor assented to the deed, he has such an interest in 
the sale of the property, that if, at a sale made by his trustee, he 
stands by and sees property sold in which he knows there is a 
latent defect and d not disclose it, he makes himself liable to 
the purchaser in an action for deceit. Case v. Edney et al., 4 
Iredell 93. 

AGENT. (Li ibility in the collection of notes.) Bills of exchange 
and promissory notes are generally placed with a bank for collec- 


tion, with a notary for protest, and with an attorney to be put in 


suit. In such cases where the bank, the notary, or the attorney 
is omni exceplione major, an agent who may have received the 
note for collection, will not be responsible for their neglect or mis- 
conduct. Hum v. The Union Bank, 4 Robinson 109. 

2. (When he may sue in his own name.) In general a mere agent, 
who makes a contract in behalf of another, cannot maintain an 


; 


action thereon in his own name, either at law or in equity. 


But where the agent, who makes a contract, has a beneficial 
interest in its performance for commissions, &c. as in the case of 
a factor, a broker or auctioneer, or a captain of a ship for freight, 


he may sustain an action in his own name, although the principal 


or owner might sue in Ais own name, 
The consent of the principal or owner is not necessary to en- 
able the agent, in those « s, to suc in his own name: it is im- 


plied from the nature of the agency. Whitehead v. Potter, 4 
[redell 257. 

ANNUITY. (Payment and apportionment of.) Where an an- 
nuity is given by will, with a direction that it be paid quarter 
yearly, the first payment is to be made at the end of three months 
after the testator’s death. 

Where a testator, among other bequests to his wife, gave her 
an annuily of $800, * during the full,term of her life, to be paid 
to her quarterly,” and payments were accordingly made to her 

for several years, and she died three days before the expiration of 

a quarter; it was held the annuity could not be apportioned, and 


VOL. V. 18 
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that her representatives were not entitled to receive a pro rata 
payment. Wiggin v. Swett, 6 Metcalf 194. 
ARBITRAMENT AND AWARD. (Extent of the power of arbi- 
trators.) Arbitrators have authority to decide conclusively all 


f 4} 
L 


questions of law necessary to the decision of the matters submit- 





ted to them, unless they are restricted by the terms of the submis. 


sion, or unless it appears on the face of their award, that they 


intended to decide according to law, but have decided contrary to 
law: And there is no distinction, in this respect, between the au- 


thority of arbitrators who are selected from the legal profession, 
and that of other arbitrators. 

The decision of arbitrators, to whom all questions of fact and 
law are submitted, and who act fairly, is conclusive, unless it can 
be impeached and avoided by proof of fraud practised on them, or 
proof of mistake or accident, by which they were deceived and 
misled, so that their award is not in fact the result of their judg- 
ment: But their mistakes in drawing conclusions of fact from evi- 


dence or observation, or in adopting erroneous rules of law or 





theories of philosophy, are not a legal cause for avoiding their 


award. 

Hence, where a questi ym as to the measure of a water power, | 
granted by demise, was submitted to arbitrators, and they, after 
making numerous actual experiments, constructed a table, on hy- 
draulic principles, by which the use of the water was to be cal- 
culated ; it was held that evidence was not admissible to show that 
the table was constructed on erroneous principles. 

The owners of the water powers at the Boston mill dam leased 
a certain number of mill powers, with an agreement that they 


would do nothing whereby the power granted might in any way 


be in anywise defeated or dimini 
es of water to which the lessee was entitled, 


respecting the quantiti 


and as to the mode of measuring and delivering the same, and the 


ished: Disputes afterwards arose | 


use thereof; whereupon the parties submitted the matters in dis- 

pute to arbitrators, auth yrizing thern (among other things) to deter- | 

mine what quantities of water the lessee was entitled to draw, by 
| 


virtue of his lease, and also to determine the manner in which 
the same should be measured and delivered, and to settle, in all 


other particulars, the legal rights of the parties under and by 
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virtue of the lease, and to employ such engineers, agents, &c. as 
they should see fit, for the purpose of enabling them to determine 
the extent of the water power, and other experimental matters 
incident to the business committed to them, and to determine what 
part of the expenses appertaining thereto should be borne by each 


party: Held, that the arbitrators had not exceeded their authority 





by awarding that the lessee should take the water at a lower level 
than that at which it was taken at the time when the lease was 
made; nor by awarding that the lessee should pay half the expense 
of an apparatus which they ordered to be made and set up for 
measuring the water to be received by the lessee, and half the 
expense of the experiments made by the arbitrators to determine 
the whole number of mill powers which the lessors owned ; nor by 
awarding that the water received by the lessee should be measured 
after it had passed his mills, and not before. Held also, that the 
arbitrators had not exceeded their authority by awarding that the 


lessors should remove accretions from the basin that received the 





water, whenever it should be necessary to the full enjoyment of 
the water powers granted to the lessee, although the lessors might 
} not own the soil; the arbitrators being of opinion that the lessors 


had the right and were bound to enter upon the receiving basin, 


and remove therefrom obstructions arising from accretions. Held 
farther, that the arbitrators, by awarding that the lessee was en- 
titled to the use and enjoyment of his mill powers ** so long as the 
basins will furnish the same,” had not, by implication, impaired 
his rights under the lease, which gave him such powers absolutely, 


and without any limitation. Boston Water Co. v. Gray, ib. 
131. 

ASSUMPSIT. (Money lent.) Where money is lent on the credit 
of the borrower, th ha third person, debtor of the borrower, 
signs a promissory nole for the amount of the money, and the 
lender receives the note, yi t if such note is not paid when due, he 

may maintain an action against the borrower for money lent. 


Marston v. Boynton, ib. 127. 


2. (Money had and received.) A. fraudulently sold and conveyed 
B.’s land to C., under a power of attorney from B., C. knowing 
> 


the fraud: B. died without knowledge of the sale, and C. after- 
z , 


wards conveyed the land to A., who sold and conveyed it to pur- 
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— 


~_ 
_ 


3. (Money paid.) A person who has pat | a note without the request 


chasers, who paid him therefor, they having no knowledge of the 
original fraud. Held, that B.’s heirs could not maintain an action 
for money had and received against A., to recover the proceeds 


of the land. Brigham v. Winchester, ib. 460. 


1 


ifthe maker, which he was not bound either mediately or imme. 
tely to pay, cannot recover the amount of the maker, in an 
action of indebitatus assumpsit in his own name. 

It will not be inferred in the absence of proof, that where one 
person pays a debt for another, that he acts as the agent of the 
debtor, and advances his own money for him. Stephens v. Brod. 
nax, 5 Alabama 259. 

SAILMENT. (Right of bailee to use the thing bailed.) Ifa 

- ! 


bailee for a special purpose use the property for another purpose, 


without leave of the owner, he is liable as for a conversion; yet 


this should be understood only of such an use as occasions an 
injury or damage; and that damage or injury, and not the value 


of the property, would be the measure of damages to be recovered, 


if the property be returned. Where no injury is sustained, only 


ominal damages can be recovered. 


Such use of property by a bailee, as is without detriment to the 
bailor, does not amount to a conversion. 

Where a horse was delivered by the plaintiff to the defendant, 
to be agisted and fed, for a valuable consideration, and the defend- 


ant, without the authority of the 7 ntiff, rode the horse fifteen 


miles, and the horse died a few hours afterwards, but not in con- 
sequence of the riding: Held, that the plaintiff could not sustain 
an action for trover and conversion. Johnson vy. Weedman, 4 
Scammon 495. 

(Liability of bailee for loss.) Ona deposit or bailment of money, 
to be kept without recompense, if the bailees without authority, 
attempt to transmit the money to the bailor at a distant point, by 
the public mail or by private conveyance, and the money ts lost, 
they are responsible to the bailor. Stewart et al. vy. Frazier, 5 
Alabama 114. 
ILLS OF EXCHANGE AND PROMISSORY NOTES. (Notice 
of non-payment.) An inhabitant of Boston indorsed a promissory 


note that was made payable at a bank in the city of New York, 
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and which the maker failed to pay at maturity: When the note 
r to his duties, 


fell due, the indorser was at Washington, attending 
at a session of congress, as a senator from Massachusetts ; and he 
had, at all times, an nt in Boston, who had charge of his busi- 
ness in his absence; | he holder of the note had no notice that 
the indorser had such agent, nor did the indorser request that 
notice should be sent to him at Boston: Notice of non-payment by 
the maker was seasonably, put into the post office at New York, 
directed to the indorser at Washington, where letters addressed 
by mail to members of the senate, during the session of congress, 
are taken from the post office by officers of the senate charged 
with that duty, and delivered to the members in their places, when 
the senate is actually in session, and on other days are delivered 
by those officers at the members’ lodgings. Held, that the notice 


was sufficient to charge the indorser. Choteau v. Webster, 6 


Metcalf 1, 


2. (Set-off when allowable against holder.) When the first indorsee 


of a promissory note negotiates it after it is dishonoured, and the 
second indorsee brin an action thereon against the maker or 
first indorser, the defendant cannot set off any claim which he has 
against the first indorsee, except such as existed at the time of the 
transfer of the note to the plaintiff, although he had no notice of 
such transfer when he acquired his claim against the first indorsee. 
Baxter v. Little, ib. 7. 

(Time of paymeni—Days of grace—Bank post notes.) No 
usage, nor any agreement, tacit or express, of the parties to 
a promissory note, as to presentment, demand and notice, will ac- 
celerate the time of payment, and bind the maker to pay it at an 
earlier day than that which is fixed by the law that applies to the 
note, 

lue d 


1€ Ge- 


Where the indorser of a note is discharged by want of ¢ 


mand on the maker, or of notice of the default of the maker, the 


legal presumption is, that he will avail himself of such discharge ; 


and the holder, therefore, is not bound to prosecute a fruitless suit 


against the indorser before he can maintain an action against his 
own agent for neglecting to make due demand on the maker, or to 


give due notice ol his'« 
An agent is liable to his principal for injuries that are caused 


18° 
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by want of reasonable skill and ordinary diligence in the exercise 
of his agency, but not for injuries that are caused by his mistake 
in a doubtful matter of law. 

The holder of a post note, which was issued by a bank that 
failed before the note fell due, sent it to another bank for col- 
lection, and this bank caused payment. to be demanded, and notice 


of non-payment to be given to the indorsers, on the day the note 


was due, without grace, whereby the indorsers were discharged 
on the ground that by law the promisors were entitled to grace on 
the note, although they had, while solvent, paid such notes without 
grace: The holder thereupon brought an action against the col- 
lecting bank to recover damages for negligence in not making 


such demand and giving such notice as would hold the indorsers: 
It appeared, on the trial, that at the time when the note fell due, 
the question whether banks were entitled to grace on their post 
notes, had never been decided, and that there was no uniform 
practice, as to demanding payment of such notes and of giving 
notice to the indorsers, alter the promisors failed. Held, that the 
action could not be maintained. Mechanics’ Bank vy. The Mer- 
chants’ Bank, ib. 13. 

(Consideration.) A promissory note, given by the maker in ex- 
change for a note given to him by the payee, is on a valid con- 
sideration. Higginson v. Gruy, ib. 212. 

(Place of demand—Due dilizence.) Where the maker of a 


] 


promissory note abandons his business and residence, and removes 


into another state, before the maturity of the note, the holder, if 


it be not proved that he received the note afler the maker’s re- 
moval, is not bound, in order to charge the indorser, to demand 
payment of the maker in the state to which he has removed ; but 
he is bound to demand payment at the maker’s last residence or 
place of business within the state where he made the note, if he 


can find it by the use of due diligence. 


When there is no dispute as to the facts, the court is to deter- 
mine what is due diligence in seeking for the last place of business 
or residence of the maker of a note. 

On the last day of grace, on a note that was dated at New 
York, where the maker resided when the note was made, a notary 


public took the note to the office of I’., the third indorser, to inquire 








_ 
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for the maker and other indorsers, and was told that F. was out, 
but that one H., whose office was near that of F., might give him 
information ; whereupon the notary went to H.’s office; but the 
person who had the charge thereof knew nothing of the maker or 
first two indorsers: The notary then protested the note, without 
making any farther inquiry for the maker. Held, in a suit by 
the holder against the third indorser, that due diligence had not 
been used to find the maker’s last place of business or residence in 
New York, and that the indorser was discharged. Wheeler v. 
Field, ib. 290. 


. (Demand.) When a note, made payable at a bank, is not at the 


bank when it falls due, and no demand is then made on the maker, 
the indorsee cannot charge the indorser by giving him seasonable 
notice of non-payment, although the maker had previously told 
the indorsee that it would be useless to send the note to the bank, 
because he could not pay it. Lee Bank v. Spencer, ib. 308. 


. (Due diligence.) Where an indorsed note, left in a bank for col- 


lection, is not paid by the maker at maturity, the cashier of the 
bank, not knowing the place of the indorser’s residence, does not 
use due diligence to ascertain it, by merely inquiring therefor of 
a person having temporary charge of the post office in the town 
where the bank is established; and therefore if due notice of non- 
payment is not given to the indorser, he is discharged. Phipps 
v. Chase, ib. 491. 

(When note is lost or mislaid.) An averment that a note has 
been mislaid has never been held sufficient to entitle the plaintiff 
to recover without producing it. 

A mislaid note is one that cannot be found in its usual and pro- 
per place of deposit. A lost note is one which cannot be found 
after that thorough, careful, and vigilant search, which the law 
requires to be shown before secondary evidence of its contents can 
be introduced. Rogers v. Miller et al., 4 Scammon 334, 


. (Endorsement.) Where one not a party to a bill or note, puts his 


name upon it, he will be presumed to have done so as surety. 
Gilbert v. Cooper, 4 Robinson 161. 


). (Notice of protest.) Where the indorser of a note has died, notice 


of protest must be sent to his legal representatives. A notice ad- 
dressed to the deceased by name, will be bad. And plaintiffs must 
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show that a certain degree of diligence was used to ascertain the 

executor, administrator, or heirs and representatives of the deceased. 
Bank of Louisiana v. Smith et al., ib. 276. 

Notice of protest served on an attorney in fact is sufficient, 
though the procuration does not confer specially the power to re- 
ceive such notices, if it gives general powers to transact the busi- 
ness of the principal, he being abroad. ‘To transmit such notice to 
the latter at a distant place, might endanger his recourse against 
previous indorsers, or the maker. Aliter, where the power isa 
limited one, conferring only certain special enumerated powers, 
In such a case, the procuration cannot be extended beyond what is 
expressed therein; and the power to receive a notice of protest is 
not necessarily included in that of indorsing. Lizardi v. Pouve- 


rin et al., ib. 393. 


11. (Note signed in blank.) Where one writes his name on a blank 
piece of paper, of which another takes possession without authority 
therefor, and writes a prom ry note above the signature, which 
he negotiates to a third person, who is ignorant of the circum- 


stances, the former is not liable as the maker of the note to the 





holder. Nance vy. 1 ry, 9 Alabama 370. 
12. (Accommodation pape r—Notice.) An accommodation drawer is 


a surety, and entitled to notice, although he had no funds in the 


’ g 
hands of the drawee. 

In such a case the fact that the drawer was indebted to the ac- 
ceptor, for whose use the bill was drawn, in a sum equal to the 
amount of the bill, will not dispense with notice of the dishonour of 

pa’ 


the bill, unless the bill was drawn in payment of the debt. 
‘ 1e accommodation of an incor- 


A bill being drawn by 
porated company to enable it to raise money by its sale, and the 
bill not being paid at maturity, the treasurer of the company in- 
formed R. of that fact, and that the holder threatened suit, bu 


17 " }.*? f » we | 1 T 4 = 
would take a good bill for the amount which he urged R. to draw, 


as he was indebted to the company in about that sum. R. in his 


answer, after stating his resources, says, ‘‘It would aflord me great 


pleasure to do as you wish, but I think from the above exposur 
you will agree with me it would be improper to do it”—held, that 


this was not a waiver of notice of the dishonour of the bill. 


Accommodation indorsers as such merely, are not liable as co- 
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sureties to contribution. To constitute that relation between suc- 
cessive accommodation indorsers, there must be an agreement to 
that effect between them, or some fact or circumstance must exist 
from which such an agreement can be inferred. 

If the last indorser of a bill be notified of its dishonour, if he 
wishes to hold any prior party on the bill liable to him, he must 
give: him notice, unless the notice had previously been given to 
such prior party by the holder. Sherrod v. Rhodes, ib. 683. 

13. (Endorsement.) An assignment made by one partner in his name, 


of a note payable to the firm, does not transfer the legal interest 


so as to authorize the assignee to sue at law in his own name; yet 
as the authority of the partner will be presumed, a right to the note, 
and as an incident to it, all securities for its payment, passes to the 
assignee, who may maintain an action on the note in the name of 
the payees. Planters’ and Merchants’ Bank vy. Willis et al., ib. 
770. 

A blank indorsement by the payee of a bill or note is an au- 
thority to a bona fide holder to fill it any time, as an indorsement 
to himself or any other person or to bearer, and, if not filled up, is 
now considered as making the bill payable to bearer. Hubbard 
et al. v. Williamson et al., 4 lredell 266. 

CHANCERY. (Specific performance.) It is a good defence to a 


bill in equity, praying for a specific performance of an agreement 


to convey land, that th ‘fendant was led into a mistake, without 
any gross laches of his own, by an uncertainty or obscurity in 
the descriptive part of the agreement, so that the agreement ap- 
plied to a different subject from that which he understood at the 
time; or that the bargain was hard, unequal or oppressive, and 


would operate in a manner different from that which was in the 


contemplation of the parties when it was executed: But in such 


case, the burden of proof is on the defendant to show such mistake 


ou his part, or some misrepresentation on the part of the plaintiff. 
Where a party agrees, for a certain consideration, to permit a 


rail-road corporation to construct a road over his land, on any 


one of two or more routes, at their option, and to convey the land 
to the corporation, for certain sums, according to the route that 
shall be taken, after the road shall be definitively located, he can- 


not defend against a bill for specific performance of his agreement, 
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by showing that he was induced to believe, either by his own no. 
tions or by the representations of third persons as to the preference 
of one route over another, that the corporation would select a route 
different from that which they finally adopted; nor by showing 
that the corporation or its agents made representations as to the 
probability that one route would be adopted in preference to an- 
other, or as to the relative advantages of each route. 

Where a party agrees under seal to permit a rail-road corpora- 
to construct a road over his land, and also agrees to convey his 
land to the corporation for a certain sum, after the road shall be 
definitively located, with a condition in the deed of conveyance 
that the deed shall be void when the road shall cease or be discon- 
tinued ; specific performance of such agreement may be decreed, 
after the road is constructed over the land, although the corpora- 
tion did not expressly bind itself to take or to pay for the land: 
And where, in such case, the corporation takes the land, constructs 
a road over it, and is, for three or four years, in actual possession 
and use of all the privileges which the performance of the party’s 
agreement would give, and then files a bill against him for specific 
performance of his agreement, the bill will not be dismissed on the 
ground of unreasonable delay in filing it. 

In order to prevent a decree for specific performance of a con- 
tract, on the ground of inadequacy of consideration, the inade- 
quacy must be so oross, and the proof of it so clear, as to lead fo 


. rai ~ 
a reasonable conclusion of fraud or mistake. 


< 


Where a party who has agre 
sum, to a rail-road corporation, for the site of a road, refuses 
perform his agreement, and obtains an assessment, according to 
law, of his damages caused by the laying out of the road over his 
land, the measure of the damages to which he is liable for breach 
of his agreement, is the excess of the sum assessed at law over the 
£um for which he agreed to conve y the land. Western Rail-road 
Corporation vy. Babcock, 6 Metcalf 346. 

The complainant is required to make out a much stronger 
to support an application for the specific performance of a con- 


tract, than the defendant is required 


to shew to resist it. It is not 
sufficient to show merely that the adverse party is in default, but 
the party complaining must show that he is not liable to the same 


imputation. 
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A purchaser of property, to be paid for in instalments, where 
there is no time fixed for the delivery of the deed, is not entitled 
to receive his deed until the last payment is made; nor is a pur- 
chaser obliged to part with his money before he receives the deed. 
It is the duty of the latter to tender his money and demand the 
deed, and by holding the money in readiness, he occupies a posi- 
tion which authorizes him, within any reasonable time, to resort 
to a court of equity, to compel a conveyance. 

A court of chancery can only compel a party to act when it is 
his duty to act. 

It is not only necessary that a party asking to enforce a con- 
tract for the purchase of a tract of land, should make a tender of 
the purchase money, but he must follow it up by bringing the 
money into court, and depositing it with the clerk. 

A purchaser of a tract of land has no right to apply to a court 
of chancery to compel a conveyance, unless he has previously to 
filing his bill, clothed himself with the right to demand a deed, 
without any farther thing being done on his part. 

A party seeking the specific performance of a contract for the 
sale and conveyance of a tract of land, cannot excuse himself for 
not tendering the purchase money, when due, upon the ground 
that the vendor had conveyed the land to a third person. 

Semble, That if such third person holds the title as trustee in 
equity for the party seeking the specific performance of the con- 
tract, a tender either to him or the vendor would be good. 
Semble, ‘That it is not always necessary for a purchaser of 
land on a credit, to make his payment on the very day that the 


money falls due, to be entitled to a specific performance of the 
contract. ‘The court has a discretion, in an application for the 
pecific performance of a contract, to disregard the exact time ; but 
where the day has long passed, some satisfactory excuse for the 
failure must be shown, and if loss has accrued to one of the par- 
ties, in consequence of such failure, compensation will be decreed 
tohim. Doyle v. Teas et al., 4 Scammon 203, 

An application for the specific performance of a contract is 
addressed to the sound legal discretion of the court; and it is not 


a matter of course that it will be decreed, because a legal contract 


‘ 


is shown to ex] 
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A specific performance of a contract will not be decreed, unless 
it has been entered into with perfect fairness, and without misap- 
prehension, misrepresentation, or oppression. 

Where a contract is entered into under a misapprehension of 
fact, a court of chance ry W ill not decree a Spt cific performance of 


the contract, though it may correct a mistake therein, but will 


leave the complainant to enforce his rights, if he has an 
court of law. Frisby v. Ballance, ib. 287. 

. (Powe r to reform instruments. ) It is c ympetent for a court of 
chancery to correct mistakes in instruments of writing of all kinds, 
and, upon a proper case, in the same suit, to grant reli f upon the 

it had 

been made perfect in the first instance. Wallis v. Henderson, ib. 

] 


» 


>. 


? e | . 
instrument, when so corrected, in the same manner as if 


3. (Parties to bill in equity.) Se mble, That were lands are pur. 


chased for a valuable consideration, and the title is taken int 


. = " 1] ‘ toad 
name ol a third | rson, the purchaser will be protected in the same 


1 } 1 at P l } 
manner that he w Lh been, if th e had 1 taken in his 
name. 
] ] ‘ Y , 
[tis a general 1 n cha ry, that all pe: interested is 
} ‘ ~~ | if 
the s ct matter « he iwation, whether it be a ul or equi- 
table interest, Sshouid pat 5 yl ne court may settic 
all of their rights at once, and thus prey am plicity of suits. 
To this rule there arer rily 1 exceptions. One general 
] ] 41 ‘ +} 
rule, | ver, ove nese ex I and that ts, hat 
the ol t ol i I ) CCK I T poses { yusti 
between ( he ] ,~ and a ‘ (1b some sort 
a ies 
upon puoii ( Ly Pp Vs } i pos ve 
i i i 


will not sufler it to be a] d so ’ very purposes 

of justice, if they « ( of t O before them, 
without prejudice » tl s or in of other p ns wl 
a } 4 ° 1 —. 

are not parties; or, i the circum I ol ie case render tne 

application of the r practicable, if the persons tl inte- 

] leit ‘ } ’ ] ‘ — 

rested are unknown to complainant, he need not make them 

° s9 " ° 1 al = oe lhe 
parties. Another ex n is where the persons collaterally 


interested are exceedingly numerous, and it would be impractica- 
ble to join them without great delays and other inconveniences. 


Ib. 
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It is a rule universally recognised in courts of equity, that all 
persons are to be made parties to the suit, who have any substan- 
tial, legal, or beneficial interest in the subject matter of the litiga- 
tion, and who are to be materially affected by the decree which 
may be pronounced, 

It is a favourite object of a court of equity to do full and com- 
plete justice, and thus avoid a multiplicity of actions. 

The judgment debtor is a necessary and indispensable party to 
a creditor’s bill filed to set aside a fraudulent conveyance, where 
such conveyance contains covenants of warranty, 

The correct practice, where the want of proper parties is apparent 

on the face of the bill, is to take advantage of it by demurrer. If 
the objection does not thus appear, it may be set up by plea, or 
insisted on in the answer. Where the parties thus omitted are 
mere formal parties, or not absolutely necessary to a decision of 
the case, the court will not listen to the objection at the hearing. 
But where the rights of parties not before the court are insepara- 
bly connected with the subject matter in dispute, so that a final de- 
cision cannot be made without materially affecting their interests, 
the objection may be taken at the hearing, or on appeal, or by 
writ of error. Spear v. Campbell, ib, 424. 
(Evidence in courts of equity.) Ina court of chancery a wit- 
ness is not necessarily incompetent because he is a party to the 
record. ‘The inquiry is not so much whether the name of the 
witness appears upon the record, as whether he is in fact swear- 
ing to promote his own interest. 

The sources resorted to in a court of equity, for the purpose of 
ascertaining the truth, are much more numerous than in a court 
of law. In chancery a defendant may be compelled, upon his 
oath, to disclose, in his answer, all he knows of the subject mat- 
ter of the controversy, no matter how much it may prejudice his 
pecuniary interest; and by such disclosure he shall be bound, al- 
though his answer shall not be allowed to affect his co-defendant. 
To affect his co-defendant, he must be called upon by the adverse 
party, in the same way as any other witness, (usually under a 
rule of the court,) and then the inquiry arises, whether he has any 
interest adverse to the party against whom he is called. If he 
has, he is incompetent. If he has not, he is as competent as if 
VOL. V. 19 
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his name did not appear on the record. Nor is it a fatal objec. 
tion that he has an interest in the event of the suit, unless his 
interest be against the party whose interest is soucht to be preju- 
diced by his testimony; and even where the witness has an inte. 
rest in favour of the party calling him, he may still be competent, 
if it appear that he has an equal interest on the other side. Dyer 
v. Martin et al., ib 146. 

CONFLICT CF LAWS. (Foreign judgments—Judgments of sis. 
ter states.) ‘The judgments in personam of one country can be 
enforced by suit in the judicial tribunals of another country. 


A foreign judgment is to be received as prima facie evidence 


of indebtedness, and the defendant is allowed to impeach the jus- 
tice of it, or to show that it was unduly or irregularly obtained, 


Under the constitution and laws of the United States, the records 
and judicial proceedings of the several states have such faith and 
credit given them in every court in the United States, as they 
have by law or usage in the courts of the state from whence 
taken, or where rendered. If a judgment in personam is con- 
clusive in the courts of the state where rendered, it has the same 
conclusive eflect when sued in the courts of a diflerent state; but 


" 


the defendant m Ly impeach the judgm« nt showing that it was 


fraudulently obtained, or that the court rendering it had no juris- 
diction of the person of the defendant, or of the subject matter of 
the suit. 

Vhere the record of a court of general jurisdiction shows either 


that the defendant was personally served with process, or person- 


ally appeared to the action, then the record is conclusive, and the 
defendant is estopped by it, from denying the jurisdiction of the 


court over his person ; but if the record fails to show affirmatively 


this service on, or appearance by the defendant, it furnishes, at 


ri 
most, but prima facie proof of the jurisdiction of the court, and 
its authority to render the judgment. WI the record shows 
neither service of process, nor notice to the « idant, nor appear- 


ance by him, the judgment isa nullity, when attempted to be 


enforced in another state, the record not affording even a pre- 
sumption in favour of the jurisdiction ; but if tl ord shows that 
there was a service oi process, or notice to the defendant, or an 


' a ye ad 
appearance for him, not amounting in either case to personal no- 


} 
i 
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tice or appearance, then the presumption from the record is, that 
t had jurisdiction, and proceeded in conformity to the laws 
of the state, and until such presumption is rebutted by the defend- 
ant, the judgment is conclusive. 

Where the exemplification of the record of a judgment ren- 
dered in the court of common pleas of Ohio showed that process 
was served upon the defendant, by leaving a copy of the summons 
at his residence, and the defendant, in an action upon the judg- 
ment, pleaded that he was not personally served with process, and 
had no notice of the pendency of the suit in which the judgment 
was rendered, and issue was taken upon the fact of notice: Held, 
that the presumption from the record was that the defendant was 
a citizen of Ohio, when the judgment was rendered, and that the 
court had jurisdiction, and that its proceedings were in confor- 
mity with the laws of that state, and the judgment valid; but that 
the record was not conclusive, but only prima facie evidence of 


the jurisdiction of the court, and its right to render judgment, and 
that the defendant might controvert both of these questions ; that 
he might show that at the time of the institution of the suit and 
the rendition of the judgment, he was not an inhabitant of Ohio, 
and not within the j tion of the court, or that by the laws of 
that state, the mode of service adopted did not give the court ju- 


risdiction of his person, or that it had not jurisdiction of the sub- 


ject matter of the suit, or that the judgment was fraudulently ob- 
tained ; and unless he could show one of these facts the judgment 
was conclusive against him. 

The laws of a state cannot operate extra-territorially, or on the 


citizens of other states, unless they go voluntarily within its limits; 
but it may make such regulations as it sees fit, in relation to ju- 
dicial proceedings against its own citizens, and such regulations 
will be binding on them. Bimeler v. Dawson, ib. 536. 
( Authentication of judgment— Application of lex loci.) Where 
one who certifies the transcript of a judgment from another state, 
styles himself in the body of the certificate, the clerk of the court, 
and signs it as such, all of which is attested by the seal of the court 
and the certificate of the chief justice or presiding magistrate, no 
farther evidence will be necessary to establish his official capacity. 
Where the laws of another state which should govern the case, 
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. Van Wyck v. Hills, 





are not in evidence, our own must preval 
4 Robinson 140. 

CONSPIRACY. (Action on the case for.) In an action on the 
case in the nature of a conspiracy charging that the defendants 
combined to injure the plaintiffs credit, it is necessary for the 
plaintiff to aver in his declaration the means by which such injury 
was intended to be effected. 

It is no ground to support such an action, that the defendants, 
having an execution levied on the plaintiff’s property, required 
that the sale should be for specie. 

Nor can such an action be maintained upon the ground that 
the defendants had by fraud obtained from the plaintiff the as.- 
signment of a judgment, and the transfer of a bond not indorsed, 
for in a court of law the property in these still remained in the 
plaintiff. 

Nor can it be maintained on the ground that the defendants had 
fraudulently procured a conveyance of a slave from the plaintiff; 
for if the fraud or imposition was of such a nature as rendered the 
conveyance void at law, then the plaintiff has not lost his property ; 
if the conveyance was good at law, then the plaintiff’s only redress 
is in equity. 

A vendor is liable in an action of deceit for false representations 
as to the title or qualities of a chattel sold by him: but no action 
for a cheat has ever been maintained by a seller against a pur- 
chaser for the misrepresentations of the latter upon those points. 

A communication voluntarily made to counsel, after he has re- 
fused to be employed by the party making it, does not come within 
the rule of confidential communications, and is therefore admissi- 


ble in evidence. Setzar v. Wilson et al., 4 Iredell 501. 


CONSTITUTIONAL LAW. (Power of legislature to authorize 


sale of property.) tis constitutional for the legislature to au- 
thorize a guardian to sell the real estate of his ward, under the 
direction and sanction of the court of probate. 

In ascertaining the powers of a state legislature, we examine to 
see what are denied by the constitutions of the United States and 
of the state, whereas in interpreting the constitution of the Uni- 
ted States, we are obliged to find a grant of power, before it can 


be exercised. 
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The legislature of a state can pass any law not prohibited by 
its own constitution and that of the United States, and beyond 
the limitations and restrictions contained in those constitutions, it 
is as absolute, omnipotent, and uncontrolable as parliament. Ma- 
son v. Wait et al., 4 Scammon 127. 

2. (Legislative power over public corporations.) The doctrine is un- 
doubtedly correct, that the legislature has no power to direct that 
any portion of the debts due a private corporation shall be received in 
any thing but gold and silver coin, as the act of incorporation is 
regarded as a contract between the government and the corpora- 
tors, which the legislature cannot repeal or impair, so long as the 
latter keeps within the limits of their charter. But it is equally 
as well settled, in respect to public corporations, created for pub- 
lic purposes, that the legislature has the exclusive right, as trustee 
of the public interest, to regulate, control, and direct the cerpora- 
tion, and its funds and franchises. 

An incorporated township, for common school purposes, under 


the laws of Illinios, is a quasi public corporation ; and the legis- 





lature has an unquestionable right to change, modify, enlarge, 

restrain, or destroy such corporation and may exercise a superin- 

tending control over all its money and other property, securing 

however, as a matter of good faith, the effects of the corporation, 

for the use of those for whom they were donated or purchased. 
Bush v. Shipman, ib. 186. 

The legislature has absolute control over municipal corporations, 
to create, change, modify, or destroy them at pleasure. The 
People v. Wren, ib. 269. 

3. (Power of taxation.) ‘To divest the state of the inherent right 
of taxation upon every species of property, the language of the 
statute relied on must be clear and explicit. 

It is competent for the legislature to contract with a corpora- 
tion to exempt its property from taxation; and such contract is 
valid and binding. 

The provision in the charter of the state bank of Illinois, ex- 

empting its property from taxation, is a contract binding on the 


rrr 


legislature. State Bank v. The People, ib. 303. 


CONTRACT. (Construction.) 8. subscribeda paper, v ith others, pro- 
mising to pay $100 for erecting and endowing an academy, “each 


19” 
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subscriber to be interested therein in proportion to the amount by 
him subscribed,” and engaging to pay the same to such person or 
persons as might be appointed, by a majority in interest, to receive 
it, and agreeing that when such majority should deem it proper, 
they might call a meeting of the subscribers, who might choose 
officers and committees, give them instructions, and pass votes con- 
cerning the building, location and endowment of the academy: §, 
afterwards joined others, who had subscribed the paper, in a peti- 
tion to the legislature, stating that sufficient funds had been raised 
for building and endowing an academy, and praying to be incor- 
porated as an 'emy ; which petition was granted, and an act of 
incorporation passed : There were then no other funds besides the 
sums thus subscribed: Afterwards, and alter the subscription was 
filled, a meeting of the subscribers was called, and was twice ad- 
journed: At the first meeting, A., B. and C. were chosen a building 
committee, and were instructed to * submit their views and doings 
in relation to procuring the most eligible location” for the building, 
and the terms on which a site could be obtained: At the first ad- 
journed meeting, said committee were authorized forthwith to make 
such contracts as might be necessary for procuring materials for 
the erection of a building, anda site for the same was agreed upon, 
and A., B. and C, were appointed and authorized to collect of the 
several subscribers the sums subscribed by them: At the second 
adjourned meeting, an unsuceessful attempt was made to change 
the site before agreed upon: Said committee proceeded to make a 
contract for building, purchased the site agreed upon, and took a 
conveyance thereof; and the building was erected: S. attended all 
said meetings, and voted as one of the associate subscribers: At 
the first adjourned meeting, S. declared, in presence of said com- 
mittee, thai * if the location agreed on should be persisted in,” he 
would not pay his subscription; and afterwards, and after said 
committee had purchased said site, and made the contract aforesaid, 
S. gave them written notice, that “if the course which had been 
commenced should be pursued,” he should not feel bound nor dis- 
posed to pay his subscription. Held, that 8. was legally bound to 
pay the sum subscribed by him, and that A., B. and C. might 
maintain an action against him to recover the same. 


It is no defence to an action brought to recover money sub- 
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scribed for the building and endowment of an academy, that the 
committee, appointed by the subscribers to purchase land for the 
site thereof, have taken a deed which does not convey a fee, or 
which is on a condition that is burdensome to the grantees, Ives 

v. Sterling, 6 Metcalf 310. 

(Paril evidence of the understanding of the parties.) Where a 
witness, on cross-examination, stated what he understood to be the 
meaning of a certain written contract, made jointly by himself and 
another with a third person, it was held that the party who cross- 
examined him, could not be permitted to give evidence that, when 
such contract was made, all the parties thereto understood it to 
have a meaning different from that stated by the witness. Brock- 
ett v. Bartholomew, ib. 396. 

[t isa general rule that a patent ambiguity, or an ambiguity 
which appears on the face of the writing itself, by the mere in- 
spection of it, cannot be explained by parol evidence; while an 
ambiguity which does not appear on the face of the instrument, 
but which is shown to exist by the introduction of parol proof, may 
be explained by the same class of evidence. 

Courts, in construing written contracts, endeavour, in all cases, 
by extrinsic evidence, to place themselves in the position of the 
contracting parties, so that they may understand the language 
used, in the sense intended by the persons using it. 

It is not a sufficient test for excluding parol proof, that it appears 
on the face of the paper that there is an uncertainty as to the 
meaning of the parties; but the true doctrine is, where the lan- 
guage is of such a character as to show that the parties had a 
fixed and definite meaning, which they intended to express, and 
used language adequate to convey that idea to persons possessed 
of all the facts which they had in view at the time they used the 
language, that it is the duty of the court to learn those facts, if 
need be, by parol proof, and by occupying the place of the parties, 
ascertain the sense in which the language was intended to be used. 
Doyle et al. v. Teas et al., 4 Scammon 202. 

(In the alternative.) An obligation to pay a certain sum on a 
particular day, to be discharged by the delivery of a slave of a cer- 
tain value, is an alternative obligation, from which the debtor may 


exonerate himself by delivering either of the two things; but he 
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cannot force the creditor to receive a part of one, and a part of the 
other. So where the creditor has the election, he cannot take a 
part of the things to be paid or delivered. Grayson v. Houston 
et al., 4 Robinson 54. 

(Made on Sunday.) A contract founded on an act prohibited by 
statute is void, therefore a note executed upon the purchase of a 
horse by the vendee, on Sunday, cannot be enforced by the vendor, 
in a court of justice. O'Donnell et al. v. Sweeney, 5 Alabama 467. 
(Proof of mutual assent.) K. a debtor to the bank, proposed in 
writing to the bank, to discharge his debt in state stock, in a reason- 
able time; the bank acted on the proposition, and modified it by 
making alterations in its terms, and offered to receive the stock on 
the terms thus proposed, within one hundred and twenty days. 
This proposition K. as a witness stated, agreed to, but did not notify 
his assent to the bank: Held, that neither K. or the bank were 
bound by the arrangement, and that therefore the sureties of K. 
were not discharged. 

An order made by the directors of the bank, after the time within 

which the stock was to have been delivered, enlarging “the time 
for the execution of the contracts heretofore entered into between 
this board and B. P. and John Kinkle, for the payment of their 
debts to this bank, in state bonds,” does not show, in the absence 
of proof to the contrary, that the previous proposition had been as- 
sented to. Branch Bank v. Robinson, ib. 623. 
(Dependent and independent covenants.) Where the plaintiff 
had covenanted that he would build and complete a house for the 
defendant, to be completed by the first day of April, 1842, and 
the defendant in the same deed agreed to pay the plaintiff $2500 
when the house was completed : Held that the latter was a depend- 
ent covenant, and the plaintiff could not recover on this covenant, 
unless he showed that the house was completed by the first of 
April, 1842. 


The dependence or independence of covenants is to be collected 


from the evident sense and meaning of the parties, and however 
transposed they may be in the deed, the precedency must depend 
on the order of time, in which the intent of the transaction re- 
quires their performance. 


Where a house has been built under a covenant, though not 

















— 
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according to the conditions of the covenant, and the person for 
whom it is built, accepts it; although the party building cannot 
recover on the covenant, he may, in a proper action, recover a 
remuneration for his work, labour, &c. Clayton vy. Blake, 4 
Iredell 497. 


CORPORATION. (Right of foreign corporation to sue.) A cor- 


Co 


poration established by the laws of a foreign country may main- 
tain an action in this commonwealth. British American Land 
Company v. Ames, 6 Metcalf 391. 

The legislature has power to prohibit foreign corporations from 
contracting in this state; but until it does so, contracts so made will 
be enforced. 

The capacity of a foreign corporation to sue, is well established. 
Frazier v. Willcox, 4 Robinson 518. 

(Dissolution.) A public corporation, such as a county or city, 
does not become dissolved by the neglect of the inhabitants or cor- 
porators to elect officers. The People vy. Wren, 4 Scammon 


269. 


. (Actions by corporations against stockholders for their subscrip- 
( y i & | 


tion.) An action will lie to recover a subscription for stock in an 
incorporated company, alihough the charter declares, that upon the 
failure of the subscriber to pay any requisition made by the direc- 
tors thereon, his stock “ shall be forfeited to the company, with the 
instalments which may have been paid, &c.” The right to claim 
the forfeiture, and the proceedings consequent thereupon, are merely 
a cumulative remedy. 

In an action by a corporation, the declaration need not specially 
allege a compliance with every particular circumstance relating to 
its organization, which is required, in order to its becoming in- 
vested with the privileges and powers conferred by its charter. 
Although it may be necessary to prove these matters specially, the 
allegation may be more general. 

A regular subscription for shares in the stock of an incorporated 
company, whether made previous to its organization or not, if it 
organizes as provided by the charter, imports in itself a sufficient 
consideration, and may be declared on as the foundation of an 
action. 


Semble, Presumptions are applicable as well to corporations as 
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individuals; persons acting publicly as officers of the corporation 


are presumed rightfully in office ; and the pe rformance of all neces- 
sary steps presumed, in order to make a corporate act legal, 
Where the act creating a cbrporation provides, that its members, 
or they who may become such, shall organize before their corpo- 
rate existence is complete ; in an action to recover the price of stock 
subscribed for, previous to their organization, the defendant by an 
appropriate plea, may throw upon the plaintiff the burthen of s 


‘-harter. 


ing a compliance with the requirements of the « 


Semble, That a legislative charter, or rather the privileges and 


. 1 »* } ! . . , 
powers conferred by it, cannot be adjudged void and inoperative in 
“ oo + 1 ‘ 4 | ? ° . 

n indirect proceeding ; | his can onl e done in a proceeding 

instituted at the suit of the state, with a view to such obj t. 
N | only est ’ 5 chni “nl Vso c il d, h it estopne Is in pais, 

operate both for ind avainst corporati ns. 

pel 

I | 


Where the charter requires that a subscriber for stock in an 
incorporated company, shall pay five per cent. on the amount at 
Line me of his subscription ; instead of making the cash payment, 
ne gives N note ierelor, participates in the organization of the 
company, | ymes one of its directors and pi S his note 5 he can- 

I ‘ ; 
not alterward insist as a defence to an action to recover an instal. 


ment, that he did not pay the five per cent. at the time of sub- 


A subscriber for stock in an incorporated company, to whom 
| 


the charter does not accord that privilege, cannot withdraw from 


the company, and thus avoid the liability to pay for it. Selma and 
Tennessee R. R. Co. v. Tipt om, 5 Alabama 787. 


CRIMINAL LAW. (Profanation of Sunday.) A profanation of 
Sun 


lay, is not an indictable 


ence in this state. State v. Williams, 4 Iredell 400. 





y, by performing labour on that « 


2. (Murder.) Ina case of homicide, where it appeared that the de- 
ceased had threatened the prisoner about three weeks before that 
he would kill him—that they met in the street on a star-light 
night, when they could see each other—that the deceased pressed 
for a fight but the prisoner retreated a short distance—that when 
the deceased overtook him the prisoner stabbed him with some 
sharp instrument, which caused his death—and that at the time 
of this meeting the deceased had no deadly weapon, Held that 
this was murder. 














] 
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In such a case, to mitigate the offence from murder, it must ap- 
pear, from the sree pte and the circumstances attending 
the rencontre, that the killing was in self defence. 

Where the deceas Li intended only a fight without weapons, and 
that known to the prisoner, aol the prisoner drew his knife with- 
out notice to the deceased, even if they actually engaged in the 


fight, the stabbing of the deceased by the prisoner would be 


[he belief that a person ions to kill me will not prevent my 


killing him from being murder, unless he is making some attempt 
to execute his design, or, at least, is in an apparent situation to 


| 
do so, and thereby induces me reasonably to think that he intends 


1° } 


to do it immediately. State v. Scott, ib. 409. 


JEBTOR AND CREDITOR. (Pr ption of payment.) Where 


a debtor relies upon the presum] “i of payment from the lapse 
of time, and the creditor endeavours to rebut that presumption by 
showing his insolvency, the creditor may also offer in evidence 
the circumstan f the tor’s residing at a great distance from 
him, as tending to show that, although the debtor may have had 
property for a short time, » he creditor had not an opportunity 
of knowing that fact and of ing satisfaction out of that pro- 


perty.. M’Kinder v. Littlejohn, ib. 198. 


DEED. (Delivery to a corporation.) Where an agreement by 


deed is made with a corporation, and is delivered to an agent of 
the corporation, who w lul thorized to negotiate it, it is de- 
livered to the corporation, and his acceptance thereof is the accept- 


ance of thec ration. Western Rail Road Corporation v. Bab- 


(By person Lb « os mentis.) A deed conveying land, exe- 
cuted by a pr n when 1 pos mentis, is voidable only, and 
not void, and therefore be 1 | by him when he is of sane 
mind. And ie i as well to unrecorded deeds as to 


feofiments ai rded. Allis y. Billings, ib. 415. 


3. ( Warranty.) L party « rs on woodland, claiming title, 
and cuts wood, d other acts thereon, as owner, and no 
other person t } ,or dis ites his title, he thereby 

| ) 
becomes seized of the | , as a ist every one but the true 
owner, though his acts do not constitute a disseizin of such owner ; 
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and if he conveys the land by deed, his possessory title passes to 
his grantee, and the covenant of warranty, in such deed, runs 
with the land, and he is answerable thereon to his grantee’s 
assignee, who is ousted by the true owner. Slater v. Rawson, 
ib. 439. 

4. (Description of premises.) B., after adding a small piece of 
woodland to a farm which he had long owned and lived upon, 
made a mortgage of his farm to 8., in these terms: ‘My home 
farm, containing 70 acres more or less,” but so described by metes 
and bounds, as to exclude said woodland: He afterwards madea 
conveyance of his lands, and all his personal property, to assignees, 
in trust, viz. that they should reduce the property to money, and 
therewith pay his creditors in full, if the proceeds of said property 

l, if not sufficient, to pay them rateably, in 


proportion to the amount of their several claims: In this con- 


should be sufficient, an 


veyance to assignees, the only description of his lands which could 
include the woodland, was this: “ The farm whereon [ live, con- 


taining about 70 acres, which estate is now under a mortgage to 





S.” Held, that the woodland pas ed to the assignees. Wheeler vy. 

Randall, ib. 529. f 
5. (Reservation of timber in grant.) Where the grantor of a tract 

of land reserved to himself and his heirs “ all the saw-mill timber 

on the land standing or being, or which may hereafter stand or be 

on the said land or any part thereof:” Held, that the grantor and 

his assignees had only a right to the saw-mill timber then on the 

land or to such trees as might thereafter become fit for saw-mill 
timber, when they became so fit, but that they had no right to 
prevent the gran of the land from cutting down pine saplings, 
though these might, if left undisturbed, have become saw-mill 
timber at some future tin 


Held farther, that if the person claiming under such reservation 


i 
of saw-mill timber had been injured by the grantee of the land cut- 


ting down such timber, his proper remedy was by an action of 

trespass quere clausum fregit. Robinson v. Gee, 4 lredell 186. 
DEVISE. ( What words create a fee.) A devise of all one’s “ es- 
> after payment of debts and legacies, passes a fee, although 


the devisee is apy inted executor, and the debts and legacies are 


? 
tate, 


not charged on him personally. Kellogg v. Blair, 6 Metcalf 322. 
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ESTATE. (Construction of power of tenant for life.) Where a 


testator devised to his wife, whom he appointed executrix, the use 
of his dwelling house for life, and directed that it should be kept 
in repair out of his other estate; it was held that she might charge 
the estate, in her administration accounts, with the amount of pre- 
miums paid by her for insurance of the house against fire; but 
not for the taxes assessed on the house while in her possession 


under the will. Wiggin v. Swett, ib. 194. 


2. (Limitation after failure of issue.) Before the act of 1827 (Rev. 


Stat. ch. 122, s. 11,) a bequest of personal property to “ A. and 
his heirs,” and **if he should die and leave no lawful issue” then 
over to B. was a good executory limitation to B., to take effect if 
A. died without leaving any issue living at the time of his death. 

And if B. died before A., this executory interest was so far 
vested, that, on the happening of the contingency, the executor or 
administrator of B. would take it. 

The executor or administrator of A., dying without leaving issue 
living at his death, is of course not responsible to his creditors or 
legatees or next of kin for the property so bequeathed. Robards et 
al. v. Jones, 4 Iredell 53. 

A. before the act of 1827, Rev. Stat. c. 122, s. 11; bequeathed 
as follows: “I give to my son J. W. all my negroes, to wit &c., 
to him and his heirs lawfully begotten of his body ; but if he should 
die without lawful heirs; then my wish is for S. W., to him and 


9 


his heirs forever. Held, that the limitation over to S; W. was 
too remote, and that J. W. took the absolute estate in the slaves. 
The State vy. Skinner et al., ib. 57. 

(Contingent limitations over.) <A testator, having several chil- 
dren, devised to his two sons W. W. and R. W. a tract of land, 
to them and their heirs forever. In a subsequent clause, afier 
many previous devises, he devises as follows: ‘I will that if any 
of my children die without issue, leaving a wife or husband, it is 
my will such wife or husband shall be entitled to one half of the 
property, the other half to be equally divided between my other 


” 


children or their heirs.” Held, that the contingent limitations over 
were good, and therefore that W. W. and R. W. could not con- 
vey an absolute and unconditional estate in fee simple, free from 
those limitations. Garland y. Watt, ib. 287. 


VOL. Y. 20 
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EVIDENCE. (Testimony of deceased witness.) Where a person is 


offered as a witness to prove the testimony of a deceased witness 


on a former trial of the same cause, he cannot be permitted to tes- 
tify, if he state that he can give only the substance of such testi- 
mony, but not the language of the witness. Hubbard, J. dissent- 
ing. Warren v. Nichols, 6 Metcalf 261. 

2. (Effect of receipts for money.) <A receipt acknowledging the 
payment of money, is open to explanation by parol proof, showing 
that the money, either from mistake, misrepresentation, or from 
some other cause, was not in fact paid. 

An acknowledgment in the body of a deed, that the consi- 
deration money was paid, is considered as a receipt for money 
merely, and open to explanation by parol proof as any other re- | 
ceipt for money. 

When a receipt on the back of a note is so unintelligible, that 
it is doubtful whether it acknowledged the payment of one hun- 
dred or one thousand dollars, it is void for uncertainty, and parol 


proof is admissible to show the sum actually paid. Saunders vy. 





Hendriz, 5 Alabama 224. 

3. (Lost paper—Secondary evidence.) A search of half an hour 
by a lawyer in his office for a paper which was there three days 
before, without finding it, will raise a presumption of its loss, and 
authorize secondary evidence of its contents, especially in a case 
where no doubt could exist as to its contents. Nor in the absence 
of proof indicating that it might be found elsewhere, would it be 
necessary to search elsewhere for it. Sturdevant y. Gains, ib. 
435. 

4, (Declaration of party.) As the law will not permit the plaintiff 
to be a witness for himself, neither will it permit him to make his 
own acts and declarations, done or spoken in the absence of the 
defendant, evidence for himself to impeach his adversary’s wit- 
nesses, or for any other purpose tending to support his own side 
of the issue. Ward v. Hatch, 4 Iredell 282. 

EXECUTION. (Power of officer in the service of.) No principle 
in law is better established than that a bona fide mortgagee of 
goods or chattels, who is in possession thereof, has a property in 
the same which he may defend in the same manner that he may 


that of which he is the absolute owner. 
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An officer, in the execution of the process of the law, is entitled 
to its protection, so long as he keeps within the pale of his authori- 
ty, but no longer. The process is a sufficient warrant for the exe- 
cution of its commands, but affords no authority to go beyond, or 
contrary to its injunctions; and when the officer does so, he that 
instant ceases to be the minister of the law, and becomes its vio- 
lator. The law does not give to his official acts such a sanction 
as to require the citizen to submit to an inyasion of the latter’s 
rights without resistance. 

If an officer attempt to take the property of one person, upon an 
execution against another, he may be forcibly resisted. He acts 
at his peril. The statute giving the trial of right of property has 
not changed the law in this respect; nor has it superseded any 
former mode of trying the claimant’s title to property. It is 
merely cumulative. 

A person, in the protection of his person or property, may forci- 
bly resist an officer, unless the latter is acting under process 
against him. But in such cases both parties act at their peril. 

Semble, That an officer can call to his aid the power of the 

county, in executing process; and after levying an execution, he 
can have a controverted title tried by a jury, whose verdict will 
be a guide'and warrant for his future action. Wentworth v. The 
People, 4 Scammon 550. 
(Interest of cropper or tenant on shares.) Where one crops or 
works with the owner of land for a share of the crop, and, after it 
is made, the crop is divided, the share of the person who has so 
worked is liable to be sold, though it was levied on before the divi- 
sion, and though it still remains in the crib of the owner of the 
land. Hare v. Pearson, 4 Iredell 76. 


EXECUTORS AND ADMINISTRATORS. (Executor de son 


tort.) Where one takes possession of goods left by a deceased 
person, under a claim which is colourable and fair, he is not liable 
as an executor de son tort. 

A person who is in possession of goods, after the donor or 
grantor’s death, under a fraudulent deed of gift or other convey- 
ance, in respect to such goods, he is chargeable as an executor 
de son tort. 

Where a person takes possession of the property of a decedent 
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in one state, under circumstances which would there render him ' 


liable as an executor de son tort, and removes it, or sells it, and 


removes without accounting for the money, he may be sued in 
that character wherever he is found, even in another jurisdic- 
tion. Densler v. Edwards, 5 Alabama 31. 

2. (Right of administrator to personal property.) Where a man 
dies intestate, and there being no administration on his estate, th 
next of kin take possession of it, no legal title vests in them, how- 
ever long they may possess it ; but if an administrator be appointed 
even ten years afterwards, the legal title then vests in him and 
relates back to the death of the intestate. The possession of the 
next of kin, in the meantime, though claiming it as their own, is 
no bar to his recovery of the property. Whit v. Ray, 4 Iredell 
14, 

GRANTS. (Fraudulent patents by the United States.) One who 
obtains a patent from the United States for a portion of the public 


lands, by suppressing a part of the facts of the case, will not be 





permitted to benefit himself thereby. The patent will enure to the 
benefit of the party entitled to recover the land. Kittridge y. 
Breaud, 4 Robinson 79. 

GUARANTY. (Construction of.) A. subscribed this instrument : 
“‘] guaranty the payment of all sums which B. may owe C. for 
goods which he may sell B., provided that the whole amount, 
which B. shall owe C. at any one time, shall not exceed $1100; 
it being the understanding that [ am, in no event, to be liable for 
more than that sum: And if B. shall fail punctually to pay said 
C. any sum which may become due to him, [ am to have 90 days, 
after demand in writing is made on me under this guaranty, to 
pay the amount for which he may be so in default: And this 
guaranty is upon the condition that said C. shall, once in every 
eight months, from the date hereof, give me notice, in writing, of 
said B.’s account with him.” A. afterwards signed another instru- 
ment in these terms: ‘“* Whereas C, has, at my request, consented 
to sell goods to B. on six months’ credit, 1 guaranty to him the 
payment of $900, in addition to my obligation to him of $1100; 
it being the understanding that I am, in no event, to be liable for 
more than $2000 in all; upon the same conditions as expressed 
in my former obligation.” 
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Held, that the proviso in the first instrument, that the sum 
which B. should owe C. at any one time, should not exceed $1100, 
was not a condition upon the breach of which A.’s obligation was 

i defeated; but only a limitation of A.’s liability to C.; and that 
if it were such a condition, yet that it was waived by the second 
instrument. 

Held also, that in an action by C. against A. to recover the 
price of goods sold to B. on credit, after the making of said second 
instrument, it was not sufficient to aver in the declaration (after 
making all other necessary allegations), that more than 90 days 
before action brought, C. gave notice to A. ‘of said B.’s indebt- 
edness” in a certain sum, and then made a written demand on A. 
for payment of said sum; that said last averment was not equiva- 
lent to an averment that, at the time of such notice to A., such 
sum was due and payable, or that B. was in default; and that the 
declaration was therefore bad, on general demurrer. Curtis et al. 
v. Hubbard, 6 Metcalf 186. 

2. (Discharge of the guarantor.) The holder of a guarantied note 


does not discharge the guarantor by taking collateral security of 





the maker, without giving him time. Sigourney v. Wetherell, 
ib, 553. 


HUSBAND AND WIPE. (Incapacity of feme covert.) The hus- 
band of a tenant in common of land, joined his wife in an agree- 


ment with C., the co-tenant, that a building should be erected on the 
land, that C. should advance the money required for that purpose, 
and that the wife’s portion of the land should be mortgaged to C. 
by her and her husband, to secure payment of the money to be ad- 
vanced by him for the wife: C. advanced the money, and the building 
was erected : Before such mortgage could be executed, the wife died, 
leaving an infant son, her only heir, and the husband, his father, 
was appointed his guardian: C. filed a bill in equity against the 
guardian and the infant, praying the court to decree the sum, ad- 
vanced as aforesaid, to be a lien on the infant’s estate, that the 
same was a trust in the infant for C., and that the guardian might 
be authorized and required to mortgage the infant’s portion of the 
land, to secure payment of the sum so advanced and expended. 
Held, that no lien on the infant’s estate was created by the agree- 
ment under which C. advanced the money, because that agreement 
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was not binding on the infant or his mother, by reason of her 

coverture. Held also, that if there was any lien on the estate, it 

could not be enforced by a decree made against the infant during 

his minority. Held farther, that the husband was not discharged 
from his personal liability on the agreement. Coffin v. Heath and 
another, ib. 76. 

INFANCY. (Liability for necessaries furnished on credit of guar- 
dian.) An infant is not personally liable, even for necessaries, 
when they are supplied to her by a storekeeper with the permission 
of her guardian, and charged to him, although the credit given to 
the guardian may have been induced by the fact that the ward had 
an estate of her own, and with the expectation that the debt would 
be paid out of it. The contract is personal to the guardian, and 
his liability cannot be shifted to the infant, Simms y. Norris, 5 
Alabama 42, 

LANDLORD AND TENANT. (Defences by tenant.) It is not 


necessary in a suit by an administrator, for rent accruing during 





the lifetime of the intestate, to show title in his intestate. / 

A plea to an action for rent by an administrator, which avers 
an evicticn by another having the prior and better title, is a good 
bar to the action. It is not necessary that the plea should set 
forth the title of the evictor. 

The word demise in a lease imports a legal estate in the lessor ; 
and if the lessee be ejected from the demised premises, by force of 
an adverse title and entry, he will be discharged from the pay- 
ment of the rent. 

Though a lessee is estopped to deny his lessor’s title, he may 
show that his lessor had but a limited interest which has deter- 
mined. Wells v. Mason, 4 Scammon 85. 

2. (Mortgage—Notice to quit.) A mortgagor, or one claiming un- 
der him, is not entitled to notice to quit. 

Even where a tenancy is construed to be from year to year, if, 
after the commencement of a year, there is an express lease for a 
certain time and an agreement to quit at the end of that time, this 
dispenses with notice. Den and Williams vy. Bennett, 4 Iredell 
122. 

3. (Tenancy from year to year—WNotice to quit.) Wherever the re- 
lation of landlord and tenant exists, without any limitation as to 
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time, such tenancy shall be from year to year, nor shall either party 
be at liberty to put an end to it unless by a regular notice. 

This notice must be given six months before and ending with 
the period, at which the tenancy commenced. 

There are several cases, in which the relation of landlord and 
tenant may terminate without any notice to quit, as where, by 
agreement of the parties, notice is waived—or where its determina- 
tion is made to depend on some particular event, as the death of a 
particular individual, or fixed by effluxion of time, it being to ter- 
minate at a particular period. 





Though courts lean against estates at will yet, estates at wiil, 
strictly so speaking, may still be created. 
The question, as to notice to quit, depends upon the contract be- 
tween the parties. 
» 


Where A. contracted with B., that B. should occupy his house 
and lot at $14 per annum—rent to commence on the 26th of Octo- 





ber, 1841, and if B. should desire to remove the house before Oc- 





tober, 1842, he was to pay only for the time he occupied the house: 

Held that this was not a tenancy from year to year, but that it 

terminated at farthest on the 26th of October, 1842, and that six 
months’ notice to quit was not necessary. Den and Stedman vy. 
M’ Intosh, ib. 291. 

LIMITATIONS. (Adverse possession.) Where one enters upon 
land, claiming title, though under a parol gift only, and holds ex- 
clusive possession, such possession is adverse, and, if continued 
twenty years, bars the owners right of entry and of action. Sumner 
v. Stevens, 6 Metcalf 337. 

Where the extent of a wrongdoer’s possession is so limited as 
to afford a fair presumption, that the party mistook his boundaries, 
or did not intend to set up a claim within the deed of the other 
party ; it would be a proper ground for saying, that he had not the 
possession, or that it was not adverse. But it is otherwise, where 
the possession was wilful, open and notorious. 

The entry of an owner upon a trespasser will enable the former 
to maintain trespass, but it must be an entry for the purpose of 
taking possession, which may be evinced by acts of ownership on 
the land, as ploughing it or the like, or by a formal declaration of 
the intention accompanying the entry. Bynum v. Carter, 4 Iredell 
310. 
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(Successive possessions cannot be tacked.) Where several 
persons, without privity of estate, successively enter on land as 
disseizors, their several possessions cannot be tacked so as to 
make a continuity of disseizin of sufficient length to bar the owner’s 
right ofentry. Wade v. Lindsey, 6 Metcalf 407. 

(What takes a case out of the statute.) A note given by a gua- 
rantor, in payment of the interest due on the guarantied note, takes 


the debt out of the operation of the statute of limitations. Sigeur- 


ney Vv. Wetherell, ib, 553. 
JUS PROSECUTION. (Want of probable cause.) Ifa 
prosecutor, on a charge of larceny, has reasonable grounds, at the 


’ . 
+ 


time he institutes the prosecution, to believe that his goods have 


been stolen, he js not liable to an action on the ease for malicious 
prosecution, though he may have discovered, after the time the pro- 


secution was commenced, that his goods had not in fact been taker 


possession, but had been accidentally mislaid. 


A search by a storekeeper, who supposed his goods to have been 


out of his 


stolen, for the purpos ot ascertaining whether his goods were miss- 
ing, need be only such a search as might reasonably satisfy him 


of the fact. The law does not require the utmost diligence in making 


such a search. Swaim y. Stafford, 4 Iredell 392. 
rm) : " ; , } al tet 
ihe mere possession by one person ol goods, supposed to be 


stolea by another, would not afford a sufficient probable cause for 
a prosecution against the former, as the receiver of stolen goods, 


when no inquiry was made of such person; nor any opportunity 


given of explaining how such possession was acquired. Jb. 398. 


NUISANCE. (Action for, when it lies.) Where A. and B., owning 


lands adjoining, agreed that B. might cut ditches on A.’s land, which 
were useful both to A. and B., and they should be dug, under the 
direction of A. and until he was satisfied, and when the ditches 
were accordingly so dug by B. and used and enjoyed by him during 
A.’s lifetime and for three years afierwards without complaint: 
Held that although the license to use the ditches on A.’s land expired 
on A.’s death, and the person succeeding to his title might fill up 
these ditches, if he thought proper to do so, yet he could not sue 
B. for a nuisance, especially without a reasonable notice to discon- 


tinue the use of the ditches. Carter v. Page, ib. 424. 
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OFFICERS. (What constitutes officers de facto.) The acts of offi- 
cers de fucto are as effectual; as far as the rights of third persons 





or the public are concerned, as if they were officers de jure. 

What shall constitute an officer de facto may admit of doubt in 
different cases. The mere assumption of the office by performing 
one or even several acts appropriate to it, without any recognition 
of the person as officer by the appointing power, may not be suffi- 
cient to constitute him an officer de facto. ‘There must at least be 
some colourable election and induction into office ab origine and 
some action thereunder, or so long an exercise of the office and 
acquiescence therein of the public authorities, as to afford to an 
individual citizen a strong presumption, that the party was duly 
appointed ; and, therefore, that every person miglit compel him, 
for the legal fees, to do his business, and for the same reason was 





bound to submit to his authority, as the officer of the country. 
Doe and Burke vy. Elliott, ib. 355. 
The acts of officers de facto, acting openly and notoriously in 











the exercise of the office for a considerable length of time, must be 

held as effectual, when they concern the rights of third persons or 

the public, as if they were the acts of rightful officers. Doe and 
Gilliam v. Reddick, ib. 368. 

PARTNERSHIP. (What constitutes a partnership.) By an 
agreement between A. and B., A. was to supply B. with stock to 
be manufactured into clofh at his mill, on A.’s account, and B. 
was to manufacture the stock into cloth, and to deliver the cloth 
to A., for a certain sum per yard: A. also engaged, that if B. 
should fulfil his said agreement to manufacture and deliver the 
cloth, A. would pay him one third part of the net profits of the busi- 
ness. Heldthat thisagreement did not make A. and B. partners, either 
between themselves or as to third persons. Denny v. Cabot, 6 
Metcalf 82. 


Where the fact ofa partnership is clearly shown, and that the bills 





of exchange sued on were drawn for the purpose of carrying on the 
business contemplated by the parties, plaintiffs will not be required 
to show, that they knew of the existence of the partnership when 
they took the bills. 

Where for a limited period, and in relation to a particular branch 
of commerce, defendants were to buy and sell on joint account, 
VOL. V. 21 
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and to participate in the profits, they become, as to third persons, 

partners in relation to that trade. Robertson et al. v. Lizardi 

et al., 4 Robinson 300. 

2. (Liability of one partner—Ratification of unauthorized acts.) ; 

One partner is in no case bound by the act“of his copartner, done 

without his assent; and although this assent may be implied from 

their partnership relations, in regard to all acts within the scope 

of their partnership transactions, it cannot be in reference to the 

payment by one copartner, of his individual indebtedness with the 

partnership funds or effects. In such case there must be extra- 

neous evidence to prove such assent; and in the absence of such 

evidence, it will be wholly immaterial whether the separate credi- 

tor knew that such payment had been made with the partnership 

funds or not; he will, in either event, acquire no property in the 

partnership funds, or be entitled to no discharge from his debt 

to the firm (as the case may be), as against the partner without 
whose assent such payment has been made. 

A. and B. as late partners, instituted a suit against the defendant 
for a partnership account, amounting to $717 17. The defendant 
pleaded payment. ‘The plaintiffs admitted a credit to the amount of 
$307 08. The books of the plaintiffs showed, that in addition to the 
$307 08, the defendant had been credited with $266 10, on the 
25th of February, 1841, and with $208, in full of his account, on 
the 15th of October, 1841. ‘These credits were made in dis- 
charge of B.’s individual indebtedness to the defendant. A. did not 
know or consent to either of the credits given on the partnership 
books, before or at the time they were given. ‘The credit for 
$266 10, was in the handwriting of B. who was the active part- 
ner in the concern, and the latter was made by the clerk, under 
his directi wn, and th +y appeare d no where execs pt in the account of 
}, 


the defendant, not having been charged to B. in his own private 


account on the books. A. seldom examined the books, and the 


clerk was ignorant of the existence of the credit for $266 10, 





until sometime after the dissolution of partnership between A. and 
B. which took place on the 18th of October, 1841. A. occasion- 
ally drew orders on the firm, on account of his individual debts, 
which were paid out of the partnership effects. The clerk sus- 


pecting that the credit of $208, made on the 15th of October, 1841, 
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by the direction of B. was not correct, a day or two afterwards 
informed A. of it, who manifested surprise, and said “the entry 
was of no account, and would make no difference.” ‘The plain- 
tiffs, on the 8th, 9th, and 10th days of said October, were not on 
speaking terms. On the 14th of that month, they agreed to dis- 
solve, and on the 18th signed the articles of dissolution, by which 
B. was to retain the goods of the firm, and A. was to have the 
real estate, and all the debts due the firm, and to pay all the debts 
against it; and the articles of dissolution were to operate as a 
receipt for all demands then existing between the said A. and B. 
as exhibited by the books of the firm, with two or three excep- 
tions. The clause of the agreement relating to the receipt was 
inserted at the time it was signed, at the request of A. All of the 
plaintiff’s account accrued previous to the 15th of October, 1841 : 
Held, that A. had actual notice, before the agreement was signed, 
that this credit for $208 had been given, and that consequently 
the debts due to the firm, which by that agreement were to be his, 
had been diminished to that amount; and by executing the agree- 
ment, without objecting to this credit, he approved of and ratified 
it: Held, also, that the credit of $266 10, was improperly made, 
and should be rejected, and that judgment should be rendered 
against the defendant for that amount. Brewster y. Mott, 4 
Scammon 378. 

A restriction on the power of a partner to use the name of the 

firm in the usual course of trade, will be without effect, as to third 
persons without notice. Not even fraud on the part of one partner 
will be any defence for his copartners, where the obligation was 
contracted in the usual course of their trade, and the fraud was 
not participated in by the creditor. Harrison vy. Poole, 4 Robinson 
193. 
(Admission of new members.) When a partnership has been 
once formed, no third person can be subsequently admitted into the 
firm, without the concurrence of all the original members. One 
attempted to be admitted otherwise, becomes only the partner of 
him who attempts to admit him. 

The publication in a newspaper by a third person, that he is a 
member of a commercial partnership, cannot be considered as an 
act emanating from any of the partners and giving credit to such 
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person, unless knowledge of the publication he brought home to 
the partner sought to be charged. To render the latter responsible 
for the acts of such third person, it must be proved that credit was 


- 


given to the partner, and that he tacitly acquiesced therein. Nor f 
will the payment by the firm of acceptances by such third person 
made in their name, prove any thing against such partner, where 
it is shown that he was absent from the place of business of the 
firm until after its dissolution. Fearn v. Tiernan, ib. 367. 

4. (Real estate held by.) Where real estate is purchased by a com- 
mercial partnership with the partnership funds, for the purpose of 
sale, to pay the debts of the firm, it will be considered, in equity, 
as part of the stock in trade, and therefore, as personalty, will go 
to the surviving partner. 

In such a case it will make no difference that the title is in the 
deceased partner alone; his heirs will be considered trustees for the 
survivor. Heirs of Pugh vy. Currie, 5 Alabama 446, 

5, (Liability, how affected by notice.) Where a vendor, before he 
sells to a partner, has notice that there is a partnership, but that 





each partner is to be liable only for his own purchases, the vendor \ 
cannot look to the partnership for payment, but can have recourse 
only against the partner purchasing. 

But where the vendor is informed there is no partnership existing, 
he may, upon discovering the partnership, make all the partners 
responsible for goods he has sold to any one, and which have been 
carried into the copartnership concern. Bazter y. Clark, 4 Iredell 
127. 

6. (Evidence of.) : In an action against a person, charging him as 
a partner, it is competent for him, in exoneration of himself, to 
introduce the original articles of copartnership of the firm, of which 
he is alleged to have been a member. Hunn et al. v. M’ Kee, ib. 
475. 

PLEADING. (Narr—Judgment when some counts are good.) 
The following declaration was held to be sufficient, after verdict: 





For that the defendants on, &c., at the meeting of the voters 
of the town of D. for the election of president and vice-pre- 
sident of the United States, governor and lieutenant-governor of 
this commonwealth, &c., &c., did, as selectmen of said town pre- 
siding over said election, though the plaintiff, before offering his 











DIGEST OF AMERICAN CASES. 241 








vote, furnished the defendants with sufficient evidence of his hav- 
ing the legal qualifications of a voter at said meeting, and requested 
them to insert his name on their list of voters, and though, at their 


—. 


meeting previous to the election, required by statute, to receive 
| evidence of the qualifications of persons claiming a right to vote, 
the plaintiff had furnished the defendants with the evidence of his 
qualifications, refuse to insert the plaintiff’s name on their voters’ 
list, and did refuse to allow him to vote; whereby the plaintiff has 
been greatly injured, &c, 

When there are several counts in a declaration for the same 





cause of action, one only of which is good, and a general verdict 
is found for the plaintiff, judgment will not be arrested, but the 
verdict will be applied to the good count. Smith vy. Cleveland et 
al., 6 Metcalf 332. 

SALE. (Fraudulent representations.) Though goods, which a pur- 
chaser obtains by fraudulent representations, may be reclaimed 





from him by the seller, if he seasonably rescind the sale, yet if the 

purchaser sells them, for.a valuable consideration, to a third per- 

\ son who has no notice of the fraud, or consigns them to such per- 

son for sale, and he advances money thereon, before the first seller 
interposes, such second purchaser or consignee will hold the goods 
against the first seller, Hoffman y. Noble, ib. 68. 

2, (When complete.) A sale of a portion of the bricks in a kiln, 
by the thousand, cannot be complete, until those sold are sepa- 
rated, in some mode, from the general mass. To make such sale 
good, there must be an actual or virtual delivery of the property 
sold. Dunlap v. Berry, 4 Scammon 327. 

A, contracted to deliver B. 280 logs of timber to be staked in 
the river, at or near Plymouth, at a place to be designated by C. 
A. delivered 130 logs and staked them at a place so designated, 
He then gave notice that he would have the other logs there on 
the 7th of July, if the weather was favourable. On the 7th of 





July, the logs were rafted to Plymouth, and staked at the same 
place at which the other logs had been staked. No notice was 
given to B. or his agent, that the logs were there. Five days 
afterwards the logs were lost in a violent storm. Held that this 
was a sufficient delivery to entitle A. to recover the price of the 
timber. Williams y. Johnston, 4 Iredell 233. 
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3. (Of chattel not in possession.) A mere right of action in a chat- 
tel, cannot be sold so as to vest in the purchaser the right to sue 
for its recovery; but as the right to personal property draws to 
it the possession, if the possession of another is derived from, and , 
held in subordination to that of the owner, as in the case of a bail- 
ment, he may sell, and his vendee will have the right to sue for 
its recovery, if the possession is improperly withheld. Foster y, 
Goree, 5 Alabama 424. 

SHIPPING. (Power of master to hypothecate ship.) The master 
of a vessel cannot hypothecate her for a pre-existing debt, and the 
necessity for the loan must be shown to have existed at the time 
it was made, ‘The bond is not evidence of this necessity, nor of 
the absence of other means of obtaining the money. This must 
be shown aliunde, and otherwise than by the statement of the 
master, who cannot acquire authority from his own assertions. 
Clark vy. Laidlaw, 4 Robinson 345. 

2. (Bill of lading—Freight.) A bill of lading is a writing of a two- 
fold character—1, a receipt; 2, a contract—to carry and deliver 
goods; as a receipt, it may be contradicted by parol evidence, . 
but in other respects it is treated as other contracts. Sut where 
the shipper is impliedly bound from the face of the bill to pay the 
freight of goods, it is allowable to show that the owner of the boat 
received them under an agreement with a third person to pay the 
freight, if the latter has paid it. Wayland’s adm. v. Mosely, 5 
Alabama 430. 

SLANDER. (Evidence in mitigation of damages.) In an action 
for slander, in charging the plaintiff with stealing, it is not admis- 
sible for the defendant to prove, under the general issue, in miti- 
gation of damages, that there was a report in the neighbourhood 
of the plaintiff, that he had been guilty of stealing from the defend- 
ant. 

It is a matter of discretion in the court, whether a plaintiff, after 
having rested his case, and after the introduction of testimony by 
the defendant, shall or shall not be permitted to examine defend- ? 
ant’s witnesses in chief, or call other witnesses. $ 

In an action for slander, general evidence of the bad character 
of the plaintiff is admissible, although the defendant has justified 


that the imputation is true; for, if the justification should fail, the 
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question as to the quantum of damages would still remain. Young 
v. Bennett, 4 Scammon 43, 





SURETY. (Discharged by any alteration in contract.) A surety 
| has the right to stand upon the precise terms of his contract, and 
any alteration made, without his consent, either in the terms of 
the original agreement or mode of performance, will exonerate him 
from liability. 

When two parties agree to leave certain matters in dispute be- 
tween them, to the award of certain persons, who are named, and 
subsequently a third person becomes surety for one of the parties, 
that he will perform the award which may be made against him 


on the submission; and afterwards, and without the consent of the 





surety, an agreement is made that other persons may be substi- 

tuted in place of such of the arbitrators as fail to attend, and ac- 
cordingly two others are substituted, but a majority of the original . 
referees act, and make an award: Held, that this was such an ) 
alteration of the original contract as absolved the surety from lia- | 


bility on the award so made. Mackay v. Dodge, 5 Alabama 388. 


| 2. (Principles of contribution between co-sureties in law and 


equity.) In equity, relief is granted between co-sureties, upon 


the principle of equality applicable to a common risk ; and, upon 
the insolvency of one, the loss is divided between the others, as 


being necessary to an equality. 
But in a court of law, each surety is responsible to his co-surety 


for an aliquot proportion of the money, for which they were bound, 


| ascertained by the number of sureties, merely, without regard to 
the insolvency of any one or more of the co-sureties. 
Where there are more than two sureties, and one pays the 
whole debt, the principal being insolvent, he cannot bring an ac- 
tion against his co-sureties jointly, but each must be sued sepa- | 
rately for his own liability. Powell v. Matthis, 4 Iredell 83. : 
TENANTS IN COMMON. (Ouster by one co-tenant of his com- 
panion.) Where one of two tenants in common of land conveyed | 
y) the whole estate to A. by a deed with warranty, and A, entered, 
‘ claiming title to the whole, and, on being requested by the co- ) 
tenant to give up a moiety thereof, refused so to do, and declared 


that he would stand a lawsuit before he would give it up; it was 


held that there was an ouster of the co-tenant, which entitled him 


t 
} 
| 
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to maintain a writ of entry against A. Marcy v. Marcy, 6 Met- 
calf 360. 
TIME. (Computation.) The proper mode of computing time, when 





an act is to be performed within a particular period from or after 7 
a specified day, is to exclude the day named, and include the day 
on which the act is to be done. Ewing vy. Bailey, 4 Scammon 
420. 

TROVER. (Conversion.) The wrongful dominion and assumption 
of property in personal chattels, by one who menaces the rightful 
owner if he attempt to take them, amount in law to a conversion, 


and are not merely evidence of a conversion to be left to a jury. 
Hare v. Pearson, 4 Iredell 76. 

TRUSTEES. (Purchases and contracts by.) Contracts made be- 
tween trustee and cestui que trust, or between guardian and ward, 
soon after the latter comes of age, or one standing in the relation 
of guardian, are viewed with so much jealousy by courts of 
chancery, that they are voidable by the latter, if within a reason- 
able time he seeks to avoid the contract. Such a contract can 
be supported only where the trustee or guardian, previous to the 
contract, has made such a full and fair disclosure of all the facts or > 
circumstances which have come to his knowledge as such, as to | 
enable the other party to deal with him on equal terms: whether 
mere inadequacy would not be sufficient to set aside such a con- 
tract—quere. 

A confirmation of an invalid contract, to be operative as such, 
must be made with full knowledge of all the facts, the ignorance 
of which rendered the previous contract void, and with the intent 


that such act should confirm it. 


The statute of limitations is as available in equity, as at law, in 
all cases where the courts have concurrent jurisdiction; but the 
mere staleness of a demand will prevent a court of equity from 
granting relief when no statute of limitations governs the case. 

A purchase by a trustee from his cestul que trust, though open 
to inquiry within a reasonable time, puts an end to the trust. 


+ 


shortly after he came of age, of all his interest 


A purchase by an administrator of one of the distributees, 
in his father’s es- 


tate, the administrator having rendered no inventory of the estate, 


or stated an account, and the purchase being made at a grossly 
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inadequate price, considered fraudulent and voidable at the elec- 
tion of the distributee, if application had been made for that pur- 


pose within a reasonable time afterwards, or within a reasonable 





time after obtaining knowledge of the fraud. Johnson y. Johnson, 
5 Alabama 90. 
USAGE. (When evidence of is receivable.) Evidence of a general 


usage, not of any particular place, trade, class of dealers, or 


ak 


course of dealing, cannot be received for the purpose of control- 

ling a rule of law. Strong v. Bliss, 6 Metcalf 393. 

USURY. (Jn Illinois.) The rule, laid down in the English and 
American decisions, is, that to constitute usury, there must be a 

corrupt agreement, by some device or shift, to take or reserve a 
greater rate of interest than is allowed by law. But if the con- 
tract be fair and bona fide upon its face, proof aliunde is admis- 
sible to show the usurious consideration: and, semble, it is a ques- 
tion of fact, which courts would now leave to a jury. 

By the statute of Illinois a party may, by express agreement, 
take interest at the rate of twelve per centum per annum: and the 
reservation of such interest, and the taking of the same in ad- 

. vance, out of the sum loaned, is not usurious. 

| The statute of Anne made contracts reserving usurious interest 

void, while that of Illinois does not ; and the rights of parties under 

the two statutes are very different. 

| Semble, ‘That inadequacy in price, on the sale of annuity deeds, 
where the sale is bona fide and not a colourable loan, cannot make 

the contract usurious : nor will a clause of redemption make it so; 

nor will the reservation of usurious interest, if there be a real 

hazard as to the repayment of the principal. M’Gill v. Ware, 

4 Scammon 2 
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CRITICAL NOTICES. 


1.—The Law Library, published by T. & J. W. Johnson, Law 
Booksellers, Philadelphia. 


Tne proprietorship of this valuable periodical has been transfer- 
red to Messrs. T. & J. W. Johnson. In formally announcing this 
change in the ownership of this old and favourite’ publication, it may 
not be out of place to remark, that it is not likely to lose any of its 
attractions, or in any manner to disappoint the expectations of its 
numerous subscribers. ‘The Law Library was projected by Mr. 
John 8S. Littell of Germantown, as early as the year 1832, but the 
first number was not issued by him until June, 1833, which number 
was for the month of July of that year. 

The prospectus, brief but comprehensive, was written, and exten- 
sively circulated by Mr. Littell, early in the spring of 1833, and was 
received by the profession with very general favour. This pros- 
pectus, graphically explanatory of the plan of the proposed publica- 
tion, was as follows: 


“THE LAW LIBRARY. 


“To BE EDITED BY THOMAS SERGEANT AND JOHN C, LOWBER ESQRS., OF 
THE PHILADELPHIA BAR. 


‘Tt is the object of this publication, to furnish gentlemen of the 
bar, throughout the United States, with the most important British 
elementary treatises upon Law, in a compressed form, which will 
render them far less expensive than works of this description have 
hitherto been. To gentlemen residing at a distance from the princi- 
pal cities, the advantages of this publication will be apparent. The 
very low price at which it will be afforded, and the facility with 
which important works, in the periodical form, can be transmitted 
by mail, are the attractions upon which it will depend for public 
favour. 

“‘ The selection of the works to be embraced in this collection, will 
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be confided to the gentlemen above named, already widely and fa- 
vourably known to the profession. It will be understood that it 
forms no part of our plan to admit original communications, or to 
give the work in any degree, the character of a journal. Distinct in 
its design, it cannot interfere with any existing periodical, nor is it 
intended at any time to depart from the present plan, which is, to 
reprint British elementary treatises, suited to the business and prac- 
tice of this country, in a more cheap and convenient form than has 
ever yet been done.’ 

The very high price of law books previously to the annunciation 
by Mr. Littell, of his unique and useful design, not only secured to 
it, as we have io “a remarked, very general attention, but made his 
project a subject of much curiosity and s speculation among the read- 
ang portion of the profession. By some, the ability of the publisher 
to furnish at a price so moderate, a really valuable and practically 
useful publication, was indeed doubted; and by others, its failure 
was predicted upon the supposition that few would be found to ap- 
preciate, to the extent of patronage, a design that promised to sup- 
ply them so liberally with legal lore. We have understood that the 
experiment’ was made—and an experiment it really was—before 
securing a subscription list, and that the first number was put at 
press before a single subscriber was procured. It was remarked by 
the projector and proprietor, that “the enterprize deserved success, 
and he was resolved that ii ecu succeed.” For upwards of ele- 
ven years, with various success, and amidst great mercantile embar- 
rassments and a long <a widely deranged currency, Mr. Littell 
prosecuted his admirable design, and during this period has furnished 
a large number of valuable and standard works upon various titles 
of law, which will long identify his enterprize with the legal litera- 
ture and learning of the day. 

Upon the demise of the late estimable Mr. John C. Lowber, the edi- 
torship of the Law Library devolved upon his well known associate, 
Mr. Thomas Sergeant, whose appointment, soon after, to the bench 
of the supreme court of Pennsylvania, dissolved his brief connexion 
with the publication. Its next editor was Mr. John Purdon, author 
of the “* Digest,” who died in the autumn of 1835, from which pe- 
riod, to the time of the transfer by Mr. Littell to which we have 
alluded, in September, 1844, the Law Library was under the edito- 
rial supervision of Mr. Thomas I. Wharton, whose name was before 
familiar to the profession in Pennsylvania, as an author and editor. 

“The bad faith of some and the tardy honour of many” whom 
Mr. Littell supplied with a publication worth twice its yearly cost to 
any lawyer in respectable practice, has always been a great draw. 
back to the convenience and profit of the publisher; and although, 
through his persevering exertions, ‘the Law Library had been 
steadily advancing in favour with the profession,” Mr. Littell was 
forced to limit its circulation among those from whom he hoped, at 
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least, to receive honourable remuneration. He can show a long list 
of delinguents, the number of which, for the honour of the profession, 
we trust may soon be diminished. 

Mr. Littell informs us that he has “always been aware that an 
enterprize of this kind must depend upon its own merits for any de- 
gree of success which might attend it, and that he therefore generally 
avoided the usual modes of attracting public attention. That the 
claims of the publication upon the support of the American bar, are 
to be found in the comprehensive plan upon which it has always 
been conducted—upon the character and intrinsic value of the works 
to which it has given circulation, in a form far more cheap and con- 
venient than law books are usually furnished, and the facility with 


1 


which these important works, periodically published, are transmit- 
ted by mail.” 

The value of this publication to the American lawyer—to him 
especially, who is far removed from the great sources of legal and 
general information—is indeed incalculable, and as has been justly 
remarked by a distinguished Pennsylvania jurist, * its plan is caleu- 
lated to enlarge the science of jurisprudence, and to elevate the cha- 
racter of the profession.” For the honour of that profession, we 
trust that the present proprietors may be encouraged to carry, yet 
farther towards completion, the enterprize of its projector, and that 
the light of legal knowledge and sound learning may penetrate, 


through the instrumentality of the Law Library, into every part of 


our wide-spread and still expanding country. 


2.—The Reporters, Chronologically Arranged, with occasional 
Remarks upon their respective merits. By Joun Writtam Wat- 
LACE, Master in Chancery for the Supreme Court of Pennsylvania. 
Second edition revised. Ph [. & J. W. Johnson, Law 


Booksellers. 


- 
iladelphia: ' 
s 


Ovr Magazine has the honour of having first introduced this val- 
uable little work to the profession. ‘The author has preceded it in 
this edition with an interesting introduction, and added much valua- 
ble matter to the body of the essay. If subsequent editions are as 
much improved, we shall expect from the continued labours and 
researches of the author, a standard work which will constitute an 
important addition to legal literature and criticism—a department of 
our science which has heretofore been but little cultivated. We 
trust the reception which “The Reporters” has already met with, 
will encourage him to persevere. 


* Judge Sergeant. 
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